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110th Session Judgment No. 2960

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr B. B. agairke ITER
International Fusion Energy Organization (the ITBRyanization) on
2 March 2009 and corrected on 16 March, the Orgaioiz's reply of
23 June, the complainant’s rejoinder of 1 Octob80® and the
Organization’s surrejoinder of 8 January 2010;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The ITER Organization was provisionally established after
the signature on 21 November 2006 of the Agreenmmtthe
Establishment of the ITER International Fusion ByeDrganization
for the Joint Implementation of the ITER Projedt.récruited the
complainant — a German national born in 1950 — plauat designer at

" International Thermonuclear Experimental Reactor
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grade G5. The complainant’s contract, which begaid danuary 2007,
stipulated that it would be terminated within 60yslaafter the
entry into force of the above-mentioned agreemienthe event, the
agreement entered into force on 24 October 2007rgks 1 January
2008 the complainant was thus granted a five-yeatract, the first
six months of which constituted a probationary qebri

On 12 June the Director-General sent the complainatetter
informing him that, as his annual performance appta— dated
15 April — contained three unsatisfactory markshhd been advised
that the complainant’s contract could not be coméid, but that he was
willing exceptionally and on arex gratia basis to extend his
probationary period for six months until 31 DecemB608. During
that period another appraisal was carried out theitreport drawn up
on 27 November showed that the complainant’s ovgeformance
was still unsatisfactory. The Director-General infed the complainant
by a letter of 2 December that, in these circuntg#anhis contract
would expire on 31 December 2008 under Staff Reigula6.2(c).
That is the impugned decision.

B. The complainant contends that a fixed-term contmaely be

concluded only for the performance of a specinporary task and
“only in cases for which express provision is méagethe applicable
labour law”. As in his opinion none of these coiatis was met in this
case, he considers that his first contract wasladad for an indefinite
period.

Furthermore, he submits that there is no rule undich he could
be required to complete a six-month probationanopeat the start of
his second contract, nor was there any legal Hasiextending that
period. He explains that he always performed theesduties within
the ITER Organization and that it therefore hadjumsdification for
requiring him to serve a probationary period at bleginning of his
second contract.

The complainant asks the Tribunal to find that mobgtionary

period was agreed to by the parties, that no extensf that period
was validly provided for by the parties, that theg&hization did not
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comply with the dismissal procedure, that he halemad moral
and material injury of no less than 100,000 euers] to order the
Organization to pay him that sum as well as costs.

C. In its reply the Organization submits that the ctamp
is irreceivable because internal means of redresse mot been
exhausted. It states that by a letter of 13 Felru2009 the
complainant challenged the decision to terminasecbntract and that
the Director-General replied to him, in a letter1& February 2009,
that the matter could be referred to the Tribumaldccordance with
the procedure stipulated by the Staff Regulatiofi$ie complainant
did not, however, follow the procedure set out iridde 26 of the
Regulations, which provides that a staff member atrsiders that he
has suffered an infringement of his rights as Ildiolwn in the
Regulations must submit a reasoned request for pgeah to the
Director-General within two months of the challedgdecision. The
decision delivered by the Director-General withihdays of receiving
the request in question constitutes the final dmecisvhich may be
submitted to the Tribunal for review.

On the merits, the ITER Organization comments thia
complainant’s arguments rest on considerations mrbem French
law, which cannot be applied by the Tribunal. Iplexns that, under
Article 6.2(a) of the Staff Regulations, initialnteacts offered to staff
members after the entry into force of the Agreenwdr2l November
2006 began with a six-month probationary periodtinGi the
Tribunal's case law, in particular Judgment 25580ints out that the
purpose of a probationary period is to “inform tAdministration
regarding the ability of the probationer to perfoms duties and
regarding his efficiency and conduct in the seryitee complainant’s
appointment was not confirmed because, despitaaewarnings, his
performance remained unsatisfactory. It emphasisgshe legal basis
of the decision to extend the complainant’'s pralvestiy period was
“the Director-General’s willingness to offer [theroplainant] on amx
gratia basis another opportunity for improvement and iadection”
and that it was therefore a “particularly favousbmeasure”.
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In this connection, it draws attention to the fdwt, at its session on
17 and 18 June 2008, the Council of the ITER Owmgtitn decided to
amend Article 6.2 to provide for the possibility ektending a

probationary period. Lastly, the Organization notkat, according

to its case law, the Tribunal exercises only atkchipower of review
over decisions to terminate a contract at the end probationary

period and it asserts that the complainant’'s appwint was

terminated in accordance with international ciethsce law.

D. In his rejoinder the complainant submits that tledogl assessment
“unsatisfactory” contained in his performance ajgaiareport of 27
November 2008 was defined as follows: “Below theeptable level of
performance regarding the position. The employeeistract shall be
terminated at the end of probationary period.” kferis from this that
the report in question constituted the decisioend his appointment
and states that he challenged that decision thesame day by means
of comments that he attached to the report. Simedirector-General
nevertheless confirmed the decision in questionhlsy letter of 2
December, he holds that this letter constitutesfittad decision. The
complainant therefore considers that he followed ititernal appeal
procedure and that he complied with its time limhat he observes
that, in view of his technical background, it i$ neasonable to expect
that he should “be able to understand the full iogpions” of the Staff
Regulations, which
are, moreover, in English. He adds that the versbrthe Staff
Regulations which he was given on signing his séamntract made
no mention of the need to submit an internal appBalying on
Judgment 1450, he states that, even if the Tribweak to consider
that internal means of redress have not been etduhus could still
award him damages.

On the merits, the complainant reiterates his asqnim He states
that he made no reference to French law in his &intpand that the
general principles of international civil serviceml and the Staff
Regulations must be applied in the instant casethim regard, he
explains that he hopes that the version of thef Ragulations to be
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applied will be that which was handed to him when digned his
second contract — a document which he annexed toomplaint — for
it was impossible for him to keep abreast of ak tbubsequent
amendments to this text.

He points out that the performance appraisal repoit
27 November 2008 shows that his first probationpeyiod ended
on 31 December 2007 and he states that it was ¢ecable that he
should be required to undergo another six-montlbationary period
on top of a one-year probationary period. In hiewyithat decision
reflects the Organization’s determination to ke@p n a precarious
situation. He argues that, when his contract wamsitated, he was no
longer serving a probationary period and that tihga@ization ought
therefore to have given him the six months’ nofaewhich provision
is made in Article 6.2récte6.3) of the Staff Regulations in the version
dated 21 November 2006. He underlines that on @2 2008 the Staff
Regulations did not contemplate the possibility @ftending a
probationary period, because they were amendethatoetfect only at
the Council’s session of 17 and 18 June 2008.

The complainant reiterates his claims and formslatew ones,
namely that the ITER Organization should be ordd¢cegay him his
salary up to the date on which the judgment isvdedid in this case
and to pay him six months’ compensation in lieunofice and two
years’ salary in compensation for the injury sudtkr

E. In its surrejoinder the Organization maintains ftssition. In
its opinion, the report of 27 November 2008 shouwidder no
circumstances be regarded as a decision termingiténgomplainant’s
contract and his comments should not be constrged sequest for
review of this decision. It points out that the doent produced by the
complainant in his complaint was not the Staff Ratjons but only a
résumé thereof. It submits that the complainant kegst informed of
all the amendments made to the said Regulationgreiche may not
plead that they are in English as this is the ITBRyanization's
working language. It holds that the reference tdgdnent 1450 is
irrelevant in this case and cites the Tribunal'seckaw to challenge the
receivability of the complainant’s new claims.
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On the merits, the Organization explains that tingt contract
signed by the complainant did not correspond toobationary period.
Unlike the first contract, the second was not signéh a provisional
body and, given that a new international orgarosahad come into
being, the completion of a probationary period wadectly consonant
with the Staff Regulations.

CONSIDERATIONS

1. The complainant entered the service of the nasfEER
Organization on 1 January 2007. Having been officiestablished,
the Organization concluded a new, five-year emplayntontract with
the complainant on 4 December 2007, which includesix-month
probationary period ending on 30 June 2008. In viek
the complainant’'s unsatisfactory performance aslesded by his
performance appraisal report, the probationaryodesias extended for
six months until 31 December 2008.

On the basis of a new performance appraisal rembrt
27 November 2008, which the complainant had csédi through
comments appended to the report on the same dweDirector-
General informed the complainant on 2 December 2088 he had
decided to terminate his appointment with effecinfr31 December
2008. On 13 February 2009 the complainant wrot¢héo Director-
General to challenge this decision and to inform that he wished to
seek an amicable settlement “before referring th#ento theconseil
de prud’hommés When acknowledging receipt of this letter on
18 February 2009, the Director-General did no mitr@n inform
the complainant that, under the Headquarters Ageeenbetween
the Government of France and the ITER Organizatiba, dispute
was not subject to the jurisdiction of tlwenseil de prud’hommes
but to that of the Administrative Tribunal of thentérnational
Labour Organization (ILO), “to which the case cfdjube referred in
accordance with the procedure stipulated by théf Segulations of
the ITER Organization”. On 2 March 2009 the commdait therefore
filed a complaint with the Tribunal in which he t&td that the
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impugned decision was that of 2 December 2008, lithvhe had
been notified on 3 December 2008.

2. There are no grounds for holding the hearing regdeby
the complainant, because the parties have had epmgrtunity in
their written submissions to state their positianfull on the issues
raised by their dispute.

3. The Organization submits that the complaint isciereable
under Article VII, paragraph 1, of the Statute fud Tribunal.

According to this provision, a complaint shall rm receivable
unless the decision impugned is a final decisiod #me person
concerned has exhausted such other means ofmgsisdis are open to
him under the applicable Staff Regulations. Theyoekceptions
to this requirement allowed under the Tribunal'ssecalaw are
cases where staff regulations provide that dedsitaken by the
executive head of an organisation are not subjetttd internal appeal
procedure, where there is an inordinate and ineMdasdelay in
the internal appeal procedure, where for spec#@sons connected
with the personal status of the complainant heher does not have
access to the internal appeal body or, lastly, wtibe parties have
mutually agreed to forgo this requirement that rimé¢ means of
redress must have been exhausted (see, for exalpigments 2912,
under 6, and 2939, under 9).

4. The internal appeal procedure at the ITER Orgaioizat
is governed by Article 26 of the Staff Regulatiosd. the time the
complaint was filed, the provisions of Article 26ad, in part, as
follows:

“Appeals

Serving or former staff members, or their heirs asdigns, may appeal
against decisions made by the Director-Generalh @ppeals or procedures
arising from them shall not stay the execution loé tdecisions being
complained of.

26.1 Internal administrative appeals
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a) An internal administrative appeal is a procedufeereby a staff
member who considers that he has suffered an ggfinment of his rights as
laid down in these Regulations submits a reasoegdest;

b) Such a request shall be submitted to the Dirggtmeral within two
months of the challenged decision;

¢) When the Director-General does not respond irtingr within
30 calendar days in response to a written claimattove-mentioned period
shall run from the 30th day;

d) The Director-General shall acknowledge this ab@ad reply within
30 calendar days of the date of the receipt;

e) In the event of a negative reply, the staff memmay request

mediation. Such mediation is not obligatory and wit suspend the time

periods set in the present Article as well as i $ttatute and the Rules of
the ILO Administrative Tribunal.

26.2 Mediation

a) The mediator shall be a qualified, independegall expert appointed
by the Director-General and approved by the Coufmila renewable
period of three years;

b) He shall be provided by the Director-General déimel staff member
concerned with all documents he considers necefsagn examination of
the case within 5 calendar days of the date ohtigative reply mentioned
in paragraph 26.1 e) above;

c) He shall submit his conclusions within 15 catkendays of the date on
which he has been apprised of the case;

d) These conclusions shall not be binding on eitherDirector-General
or the staff member;

e) However, the Director-General will have to taknal decision within
10 calendar days of the findings of the mediator, within
30 calendar days of the date of the request sumnitt him by the staff
member.

26.3 _Date of the final decision

The date of the final decision allowing the sta#mber to bring his case
before the ILO Administrative Tribunal is:

a) either the date of the negative reply if thdfstember does not wish
to request mediation, or if the Director-Generaksimot reply within
30 calendar days, the 30th one,

b) or the date of the decision of the Director-Gahdaken within
10 calendar days of the findings of the mediatorwihin 30 calendar
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days of the date of the request, or if the Dire@eneral does not take such
a decision within the allowed time period, the 3@#y of the date of the
request.

26.4 Contentious appeals

Having exhausted all the internal remedies opetihém under the present
Article, staff members shall be at liberty to britingir case before the ILO
Administrative Tribunal under the Statute and theleR of the said

Tribunal, notably within the time periods set irtlsuStatute and Rules.

[.]."

5. Staff members of the Organization who are adversely
affected by a decision thus have two months withitich they may
ask the Director-General to reconsider this denisio is only after
the Director-General has taken a fresh decision amd attempt at
mediation has failed that the case may form thgestibf a complaint
filed with the Tribunal within the time limit semi Article VI,
paragraph 2, of its Statute.

In the instant case, the decision which could beonsidered
in accordance with the procedure set forth in Aeti26 of the Staff
Regulations of the ITER Organization is that takgnthe Director-
General on 2 December 2008, of which the complaimas notified
the following day. The complainant wrongly subnmniitshis rejoinder
that this decision was final within the meaning Afticle VII,
paragraph 1, of the Statute of the Tribunal, bezdiwas taken at the
end of an internal procedure which he initiated2@nNovember 2008
by adding comments to his performance appraisairtegf the same
date. That report, including the said comments, wasa decision
adversely affecting him but one of the factors dmclv the Director-
General had to base his decision whether or nobmtinue to employ
the complainant at the end of his second probatyoperiod.

6. It is necessary to determine whether an internpkalpwas
lodged against the decision contained in the let& December 2008
within the two-month time limit set by Article 2@} of the ITER
Organization’s Staff Regulations.

The complainant challenged this decision for thstfiime in
the letter which he sent to the Director-Generall8ri~ebruary 2009,

9
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in which he announced that he would refer the mattehe conseil
de prud’homme# no amicable settlement were reached. The cquesti
whether this letter should be deemed to be an nateappeal
within the meaning of Article 26 of the Staff Regtibns may remain
undecided, because it was sent to the Director-fakadter the time
limit for filing an appeal laid down in that articl

7. It may be concluded from the foregoing that, algtoit was
filed within the ninety-day time limit set in Arle VII, paragraph 2, of
the Statute of the Tribunal, the complaint is neteivable because
internal means of redress have not been exhaustikd, none of the
exceptions mentioned above in consideration 3 @icgble here. It
would be of no advantage to the complainant to idenghat the letter
of 18 February 2009 exempted him from exhaustingrival means of
redress, because this exemption would have beeregnaost factum
after the appeal had become time-barred. Nor mayctimplainant
plead ignorance of the provisions of the Staff Ratjns, since every
staff member is deemed to be familiar with the suded regulations
governing his/her appointment. Lastly, it is ofanail that he refers to
Judgment 1450, for that judgment, in which the Umid recalled that
it may decide to award damages if it deems reiastant impossible,
did not concern a case where a complainant hadectegl to use
internal means of redress which he had to exhaefird filing a
complaint with the Tribunal.

It follows that the complaint must be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 5 Noven#is0, Mr Seydou
Ba, Vice-President of the Tribunal, Mr Claude RimujlJudge, and Mr
Patrick Frydman, Judge, sign below, as do |, CatbeComtet,
Registrar.

10
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Delivered in public in Geneva on 2 February 2011.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet
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