Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

110th Session Judgment No. 2958

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr H.against the
International Telecommunication Union (ITU) on 2&biFuary 2009
and corrected on 5 Junéhe ITU's reply of 2 September, the
complainant’s rejoinder of 6 November 2009 and tHaeion’s
surrejoinder of 9 February 2010;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are to be found in redgy 2609,
delivered on 7 February 2007. It may be recalleat th September
2002 the ITU issued Service Order No. 02/08, whichvides in
paragraph 2.4.1 that “[u]lpon completion of four ngeaf continuous
service on fixed-term contracts, a staff member wdrmally be
offered a permanent contract”, but that the granghsuch a contract
is subject to “continued satisfactory service” diadnfirmation that
continuing work and funding is available”. Paradrah4.2 provides
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that the decision “shall be taken by the Secre@eperal and, as
regards the staff of each Bureau, upon recommendafithe Director
concerned”.

The complainant, a national of Guinea born in 1968)ed the
ITU in 1997 under a two-year fixed-term contrad¢tgeade P.5, in the
Telecommunication Development Bureau (BDT). His tcact was
subsequently renewed several times. In late 200Xinpervisor, the
former Director of BDT, wrote to the Personnel é&watial Protection
Department, requesting that the complainant’s esihtbe converted
into a permanent one. The complainant eventualigdd an appeal
against the rejection of that request, and on 2gRdber 2005 he filed
a complaint with the Tribunal. Similar complaintens filed by 28
other staff members whose requests for conversemh d&so been
rejected. In Judgment 2609 the Tribunal noted ithas not possible
to determine whether the 2002 recommendation w#scstrent in
2005, when the complainant had been informed ofdtwsion not to
convert his contract. It found that the decisiongurestion had been
taken in the absence of a relevant recommendatidn therefore, in
breach of Service Order No. 02/08, and it decidecemit the matter
to the Secretary-General for reconsideration inodance with the
procedure laid down in the Service Order.

In the meantime, the complainant’s post had beetishied and,
as from September 2006, he had been reassignedramihp to the
post of Head of the Sector Strategies and Confesero March 2007
two posts of Counsellor — to Study Groups 1 andspectively — were
created in BDT as part of a reorganisation of thareBu. The
complainant was informed by memorandum of 20 Mdhztt he was
reassigned to the post of Counsellor to Study Gujith effect from
the following day. The memorandum also indicateat #is contract
would be extended for one year until 20 March 2@0&l that an
interim appraisal report would be drawn up six rherdfter taking up
his duties in order to evaluate his performand@éinew post.

By a memorandum dated 16 April 2007 the Deputy Sacy-
General, referring to Judgment 2609, invited thevipeappointed
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Director of BDT to make a recommendation with resp® the
conversion of the complainant’s fixed-term contr&n 23 April the
Director of BDT recommended against such conversmming that
the complainant did not fulfil the condition of donued satisfactory
service and that his performance in his new posttwde evaluated in
an interim appraisal report. In the interim repandwn up in October
2007 the complainant’s performance was rated “deabdgy’, and in
February 2008 he received an appraisal report cayehe period
January to December 2007 showing an overall ratofg 3,
corresponding to “fully met requirements”.

In the course of 2007 the complainant enquired ra¢viimes
about the conversion of his fixed-term contracta lietter of 12 March
2008 to the Deputy Secretary-General his coungefaged the request
for conversion, recalling the terms of Judgment®6é0d referring to
what he considered to be a promise by the Admatistt that a
decision in his case would be taken by the end 6D72
The Deputy Secretary-General responded on 14 M20€8 that a
decision would be taken after receiving the recomuaéion from the
Director of BDT. The latter wrote to the Deputy 8sary-General on
20 March, explaining that the complainant's perfante had not
always been at the level expected and that these neabudget for
his post. With a view to “ensuring the efficientnéiioning of the
BDT” he had decided to merge the responsibilitesStudy Groups 1
and 2 and to assign them to a single Counsellerctimplainant’s post
would therefore be abolished. He also noted trexetivere no suitable
positions to which the complainant could be assigned he requested
that relevant steps be taken to terminate his aontr

By a letter of 25 March 2008 the Secretary-Gengffakmed the
complainant that his contract would be extended @6t April 2008
but that his post was to be abolished. Consequehttyredeployment
process had been initiated, but if this proved oosssful his
contract would not be renewed upon its expiry. GnAbril 2008
the complainant wrote to the Secretary-General asting that that
decision be reviewed and that his contract be atedeinto a
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permanent one. However, the decision of 25 Marcé eeanfirmed on
29 April. In the event, the complainant separatesinf service on
30 June 2008, his contract having been extendetivbymonths on
account of his state of health.

On 30 June the complainant lodged an appeal wighAppeal
Board. In its report of 29 September 2008 the Boemdcluded
that there was no basis for a negative assessrhéns performance
in 2007 and that the procedure laid down in Ser@cger No. 02/08
had not been followed. It accordingly recommendéxht tthe
complainant’s case be re-examined as from 16 A7, the date
when the Deputy Secretary-General had asked thecidir of BDT to
make a recommendation with respect to the converdidis contract.
By letter of 28 November 2008 the complainant wa®rimed that
the Secretary-General disagreed with the Board'sclosion and
confirmed the decision not to renew his fixed-teontract. That is the
impugned decision.

B. The complainant takes issue with the ITU’s refusalconvert

his fixed-term contract to a permanent one notwédtiding the
Tribunal’s order in Judgment 2609. He contends thetUnion had a
duty to convert his fixed-term contract in view thfe fact that, as
from the spring of 2007, the three conditions ldmvn in Service
Order No. 02/08, namely satisfactory service, cwitig work and
availability of funding, were fulfiled, and he guiis that the
Administration failed to provide appropriate juigtiftion for not doing
so. He points out in this respect that, when thee@or of BDT

recommended against the conversion in April 20@/was not in a
position to assess his performance as he had bsesupervisor for
only a month. The complainant also submits thatAHeinistration

failed to convert his fixed-term contract in thetwaan of 2007,

although in October his performance had been raisteptable” in his
interim appraisal report and the ITU Council hagraped the budget
for the two Counsellor posts in September of tlearylt further failed
to convert his contract in the spring of 2008 alifio he had been
given an overall rating of 3 in the appraisal répssued in February



Judgment No. 2958

and an extension of his contract until 20 March@6ad then been
envisaged.

He also challenges the decisions to abolish the gfdSounsellor
to Study Group 2 and not to renew his contract len dgrounds that
they are tainted with abuse of authority and pracaldas well as
substantial flaws. He submits that the abolitiorhisf post was neither
justified, since there was sufficient funding, mecessary, as it did not
reduce the number of staff in BDT. Furthermoregdhtravened the
Tribunal’'s case law which provides for the dutyimdorm the staff
member concerned about the reasons for abolislsngy her post.

According to the complainant, the decision to tewe his
contract was taken in breach of the relevant rifiesconsiders that, in
view of the fact that he ought to have been grargedermanent
contract in 2007, he had the right to be treate@d germanent staff
member and therefore to be provided with three hwntotice of
termination, to be given priority over other stafémbers when filling
vacant posts and to have his case referred to dhe Advisory
Committee. He also considers that the Union faiteiis duty of care,
as it did not find him alternative employment déspine availability of
several posts for which he was a suitable candidabel that it
displayed bad faith. Moreover, in leading him tdide that his
contract would be converted if his performance wassfactory, it
failed to treat him with due respect.

The complainant asks the Tribunal to quash the saw®tiof
28 November 2008 and to order that his fixed-teromtact be
converted into a permanent one. He also seekstat@ngent in his
former post or assignment to an equivalent posthiag his grade and
experience with retroactive effect from 1 July 20B88ernatively, he
seeks compensation in the form of three years'sgsatary. He claims
moral damages in an amount to be determined byribenal and not
less than 15,000 Swiss francs in costs.

C. In its reply the ITU submits that the decision tboksh the
complainant’s post was based on objective groumasiely budgetary
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savings and efficiency of service, and that it vilzerefore perfectly
lawful as to substance. It explains that, followitige abolition in

January 2006 of the post to which the complainaas vinitially

appointed (post 851), efforts were made to redeplioy. He was
assigned to another post (post 232), which was desmnity vacant as a
result of the detachment of its incumbent to otHaties, and the
budget allocated to that post was used to fundcbistract. This
funding arrangement continued when the complainastassigned the
duties of Counsellor to Study Group 2, but he himskd not

have a budgeted post. Indeed, it ultimately prouagossible to
proceed with the establishment of the post of Cellmsto Study

Group 2 owing to budgetary constraints. Furthermatebecame
apparent that the workload was insufficient to watmaintaining two
Counsellor posts and the duties attached to thests pdid not
correspond to grade P.5.

The Union disputes the contention that the complais contract
should have been converted in the spring of 200pBoints out that
the negative recommendation issued by the Direatd@DT in April
2007 was based on the complainant’s poor performascevidenced
by his appraisal report for 2006. Furthermore,dtiplainant had just
been transferred to a new and unbudgeted post., Timeicriteria for
conversion were clearly not satisfied in the sprisfig2007, even
though the 2006 appraisal was later invalidatedr Mere they
satisfied in the autumn of 2007 or in the spring260D8, since the
requirement of continuing funding was still not met

The ITU asserts that it complied with all the reqoients
established by the case law with regard to the reoewal of a
fixed-term contract owing to the abolition of a poand that the
impugned decision is therefore also lawful withaehto form and
procedure. In particular, the reasons for the dmtisvere conveyed
to the complainant sufficiently in advance, sinoe Wwas notified
on 25 March 2008 that his contract would not beevesd if the
redeployment process proved unsuccessful, andttdfé Fegulations
and Staff Rules provide for a notice period of a¥«din such cases.
Furthermore, efforts were made to identify a su@ahlternative
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position for him, albeit without success, and tlemplainant was
awarded fair and reasonable compensation. Hisalt@gthat he has
not been treated with due respect should theré&feismissed.

D. In his rejoinder the complainant reiterates hisapléHe maintains
that the budget relating to his post was approwetthé ITU Council in
September 2007 and that his performance appraisabD7 contained
detailed work objectives for 2008, thus indicatitiat “continuing
work” was available. He points out that on 1 Juf@®the incumbent
of post 232 was still detached to other dutieshsofunds attached to
that post were still available. He asserts that sty decision to
terminate his contract was plainly taken for othkan financial
reasons, and that the decision to abolish his igoterefore tainted
with abuse of authority or an error of fact. Heoatentends that he has
been denied equal treatment in relation to the momsestaff members
whose contracts have been converted.

E. Inits surrejoinder the ITU maintains its positidhacknowledges
that post 232 continued to be budgeted after Magf)8, but explains
that this was necessary in order that its incumbeunld be reassigned
to it if need be; in the meantime the correspondingls have been
used only to fund the short-term contracts of ogteff members.

CONSIDERATIONS

1. The complainant joined the ITU on 17 August 199dama
two-year fixed-term contract which was subsequerghewed several
times. In late 2002 the Director of BDT wrote teetiChief of the
Personnel and Social Protection Department recordimgrthat the
complainant’s contract be converted to a permaaeatin accordance
with Service Order No. 02/08 of 9 September 2002.

Paragraph 1.2 of Service Order No. 02/08 provides:

“The new contracts policy aims at providing greatgiformity in the

treatment of the staff, providing more stable emplent to the staff,
making employment in the Union more attractive, amthancing career
development and staff mobility in the Union. It Bl implemented under
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the authority of the Secretary-General, accordinthé needs of the Union
and in its best interests.”

Paragraph 4.3 states that:

“A staff member holding a fixed-term contract andcvimg already
completed four years of service shall be offerepgeamanent contract,
subject to the conditions and according to the gulace outlined in
paragraph 2.4 [...].”

Paragraph 2.4 reads as follows:

“2.4.1 Upon completion of four years of continu@esvice on fixed-term
contracts, a staff member will normally be offeradpermanent
contract. The granting of this permanent contraetle subject to
continued satisfactory service, as defined in SRafe 4.14.1, and to
the confirmation that continuing work and funding available.
Periods of service completed on short-term corgratd at least a
full month of special leave without pay and a faibnth of sick
leave, shall not be taken into account in the datmn of the four-
year period.

2.4.2 The decision to grant a permanent contraall ke taken by the
Secretary-General and, as regards the staff of 8achau, upon
recommendation of the Director concerned. A negatigcision of
the Secretary-General shall be notified to thef stagmber with
appropriate justification.”

2. As no action was taken on the recommendation twerbhis
contract, the complainant, after exhausting interamedies, filed a
complaint with the Tribunal along with other coljges whose
requests for conversion had also been turned dmnudgment 2609,
delivered on 7 February 2007, the Tribunal statedt t

“[...] Service Order No. 02/08 requires the Secret@gneral to decide
upon the conversion of fixed-term contracts onratividual basis. It does
not permit a blanket suspension of the process twiticdirects. It is
conceded by the ITU that, for the most part, theisiens affecting the
individual complainants in the present cases wakert in consequence of
the policy decision to suspend the conversion xdditerm contracts and
not on the basis of a consideration of the budggtasition as it might
affect them as individual staff members. That apphoinvolved an error of
law and, subject to a consideration of the posittbthe complainants in
respect of whom additional arguments are put, #astbns to reject the
recommendations of the Appeal Board and the eademisions not to
convert the complainants’ fixed-term contracts nhesset aside.”
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In conclusion, the Tribunal ordered the ITU to cervthe fixed-

term contracts of most of the complainants to peena contracts.
However, the Tribunal distinguished the present glainant’s case
from those of his colleagues in that it was noteatw determine
whether the recommendation by his Director (wriite2002) was still

valid in March 2005. It therefore held that, in t@mplainant’'s case,
the appropriate course was to have the mattertegiiib the Secretary-
General for reconsideration upon receipt of a eurrecommendation
from the complainant’s Director.

3. (@ In 2006 the complainant's post (post 851) was
abolished and he was redeployed to the post of Héatle Sector
Strategies and Conferences (post 232), which wapdearily vacant
owing to the detachment of its incumbent to othercfions financed
from extra-budgetary funds. The complainant’s assignt to that post
was dependent on the incumbent’'s period of detachnand
his contract was thus extended until 20 March 2@F@ilowing the
restructuring of BDT in March 2007, the complainavds assigned
to the newly created post of Counsellor to Studpupr2 and his
contract was extended until 20 March 2008. Pendimg actual
creation of the budget for the post of CounselboBtudy Group 2, his
salary continued to be paid from the budget fot 282.

(b) The complainant received a negative performaapgraisal
report for 2006. He contested that report and irvedadber 2007 it
was invalidated. In response to a request of 16il A007 from
the Deputy Secretary-General, the new Director @TB in a
memorandum dated 23 April 2007, recommended agaihst
conversion of the complainant’s contract into enggtent one, arguing
that he had not met the criterion of continuoussfattory service.
After several requests for information regarding luontract, the
complainant was informed on 1 June 2007 that thedr of BDT
had requested a six-month observation period toesasshis
performance as Counsellor to Study Group 2 priormaking a
proposal with regard to the conversion of his cettrOn 15 October
2007 an interim appraisal report was issued in wthe complainant’s
performance was considered “acceptable”.
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(c) On 15 February 2008 the complainant receivegbsitive
performance appraisal report for the year 2007. S&eretary-General
signed that report on 19 February 2008, therebyraajmg the
evaluation as well as the work objectives giveihis complainant for
the following year. On 6 March 2008 the complaiferiirst-level
supervisor and the Director of BDT requested a ymee-extension of
his appointment (Staff Request V265). That request approved by
the Chief of the Finance Department on 10 March82@dd by
the Chief of the Personnel Department on 11 Mar@B82 but it
was not signed by the Secretary-General. The congpiis counsel
wrote to the Deputy Secretary-General on 12 Marefuesting
the conversion of the complainant’s contract. Hedtened to initiate
legal proceedings in the event that the Administrafailed to confirm
by 14 March the conversion of the complainant’'s tamt into a
permanent one. In his reply, dated 14 March 2008, Deputy
Secretary-General stated that his appraisal rdporthe period from
21 March 2007 to 20 March 2008 had been submittedd Secretary-
General and that the Administration would be inogifion to make a
decision regarding the conversion of the complaisaoontract as
soon as it received the recommendation of the Rirexf BDT.

(d) On 20 March 2008 the Director of BDT sent a meandum
to the Deputy Secretary-General stating that:

“[nJotwithstanding [the complainant’s] performane&aluation reports in

recent years, which have not been of the standarbet expected of a
member of staff at the level of P5, it is importéminote that there was no
budget attached to [the complainant’s] post inléis¢ biennium, nor is there
budget in 2008-2009.”

He went on to say that:

“[iIt is my responsibility, as Director of the BDTo ensure an optimum use
of our limited resources. For this reason, alontiwie goal of ensuring the
efficient functioning of the BDT, | have decided tassign all
responsibilities for Study Groups 1 and 2 to oneirdellor. The post to
which [the complainant] is currently assigned i®&oabolished.

Alternative openings within the BDT for [the comiplant] have been
investigated, to no avail. There are currently nidable positions to which
[he] could be assigned.

10
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[...] | request that you undertake the necessancqutures to ensure

termination of [the complainant’s] contract as sasmossible.”
On 24 March 2008 the complainant’'s first-level swsor and
the Director of BDT filed a new Staff Request (V31asking for
a 40-day extension of the complainant’s contradtis TRequest,
which replaced the previous Request V265, set tiperagion of the
complainant’s contract at 30 April 2008. In a lettated 25 March
2008 the Secretary-General informed the complaittzattthe post of
Counsellor to Study Group 2 would be abolishedt tlmwas being
given advance notice of his termination, and thafinancing for his
post was foreseen in the 2008-2009 budget.

4. The complainant requested a review of that decjdion it
was confirmed. On 30 June 2008 he filed an appdéal the Appeal
Board, which concluded in its report dated 30 Septr 2008 that:

“the procedure outlined in Service Order 02/08 #relinternal procedure

for making a recommendation to the Secretary-Gémegee not followed.

[The complainant’s] case should be re-examined fithm time of the
request dated 16 April 2007 from the Deputy SecyeGeneral.”

5. By a letter of 28 November 2008 the Secretary-Ganer
notified the complainant of his decision not to ers#® the Appeal
Board's recommendation. Regarding the Board’'s emich quoted
above, the Secretary-General stated that:

“considering your 2006 appraisal report [...] and frevious evaluations

which the BDT Director considered to be less thatisfactory, it was

decided to evaluate your performance after a pioteaty one year period,
interrupted by a six months interim activity repprt]. | wish to emphasize

that you accepted the one year contract extensicAloMarch 2007 [...],

thereby implicitly renouncing the immediate convemsof your fixed-term

contract and thus, accepting the reasons theiiefarthe non-fulfillment of

the conversions’ criteria.”

The Secretary-General also referred to the BDT dborés view of the
“unsatisfactory nature” of the complainant’'s penfiance and,
disagreeing with the Board’s finding that “[ijn 20(...] there was no
basis for a negative assessment of [the complashgrerformance”,
he stated:

11
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“the BDT Director did have, in March 2007, a ba$is a negative
assessment of your performance constituted, inicpéat, by your 2006
performance appraisal report which he had [...] sigineMarch 2007. The
said report was invalidated (owing to errors ofnfoand procedure and

given the impossibility, due to the absence of ydimect supervisor, of a

reappraisal exercise) only in November 2007 after requested its review

in September 2007.”

With regard to the other criteria for converting ttomplainant’s
contract, i.e. continuing work and funding, the r@&ry-General
stated:

“[iindeed, apart from the well founded unfulfilldist criterion [...], the

fact that you had been redeployed on new and umtedgfunctions —

although in view of a post creation — should hagthe Appeal Board, as |

had been led, to conclude that these two otheritionsl clearly were not

met either.”

He concluded that “since not all of the criteria donversion were
met, [the complainant’'s] contract could not justifiy be made
permanent either in 2007 or 2008”, and as the Bdardis opinion,
had failed to address the real subject of the dppeainformed the
complainant that he had decided to reject his dgp®hto confirm his
decision of 25 March 2008.

6. The complainant contends that the ITU refused toved his
contract into a permanent one even though all dmversion criteria
were met; that the decision to abolish his post vmade on
the pretext of an allegedly insufficient budget wéd not lead to a
reduction in the number of staff in BDT and is thasited with abuse
of authority; that the illegal termination of hisrdract and the Union’s
subsequent failure to make efforts to secure higirmeed employment
are likewise tainted with abuse of authority; ahdttthe ITU violated
its duty to treat him with due respect. His claiane set out under B,
above.

7. The Tribunal is of the opinion that the Secretapn€ral’'s
decision to accept the BDT Director's negative recendation was
flawed because it was based on an invalidated meafoce appraisal
report — which invalidation had the effect of reridg flawed any
decisions based on that report — and because #leofomplainant’s

12
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valid appraisal reports rated his performance Sgattory”. The

second and third justifications of lack of fundirapnd lack of

continuing work are also unfounded. The absenca sifnature from
the Secretary-General on Staff Request V265 (reimgea one-year
contract extension for the complainant) does ndérathe fact
that both the Chief of the Finance Department amel Chief of

the Personnel Department approved the one-yeamsate of the
complainant’s appointment, thereby indicating tkfa¢re was both
continuing work and funding available for at ledst following year.

The ITU also cites the particular circumstancesardigg the

budgeting of post 232 as further evidence of lalckmancial support
for the complainant’s appointment. The Tribunalespthowever, that
post 232 was still vacant and budgeted at the timecomplaint was
filed, which shows that the complainant could heeetinued working
in that post. Furthermore, the Tribunal considéeisportant to point
out that although on 6 March 2008 the Director BfTlBwvas willing to

request a one-year extension of the complainamtdract, just two
weeks later — after the ITU had received the latfet2 March from

the complainant's counsel — he decided not onlyabmlish the
complainant’s post, but also that the complainactistract should be
terminated “as soon as possible”. He then requested the

complainant’s contract be extended by only 40 daiss sudden and
unexplained decision change gives rise to a presampf abuse of
authority. Furthermore, the decision to abolish ¢beplainant’'s post
did not, in fact, result in a reduction of staff migers in the BDT
Department, which is “[o]lne of the tests which tfebunal has
developed over the years to determine whether oranpost has
truly been abolished” (see Judgment 2092, undef @refore, there
has been abuse of authority, as the abolition ®fctimplainant’'s post
was motivated “not by relevant and objective coasitions, but
by a desire to remove a staff member for whose id&ahthere are
no lawful grounds” (see Judgment 269, under 2)adidition, the

Tribunal notes that the ITU failed to provide themplainant with

the reasons why he was not selected for the caladed post of
Counsellor to Study Groups 1 and 2 or for certdimreioposts for which
he had applied.

13
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8. For the above considerations, the Secretary-Géseral
decision of 28 November 2008, maintaining the denisf 25 March
2008 not to renew the complainant's contract, nlgestset aside, as
must the ITU’s decision not to convert the compdait's contract into
a permanent one. However, considering the time lihatpassed and
the potential administrative difficulty in reingtay the complainant
in a post that no longer exists, the Tribunal, hgviegard to the time
the complainant should have worked with the Unionders that
the ITU pay him compensation in the form of thresang’ gross
salary, minus the amounts received as terminatimternity. The
complainant is also entitled to 40,000 Swiss francsoral damages
and 7,000 francs in costs.

DECISION

For the above reasons,

1. The Secretary-General’'s decision of 28 November82i30set
aside, as is the decision not to convert the commuhd's fixed-
term contract into a permanent contract.

2. The ITU shall pay the complainant the equivalent tbfee
years’' gross salary, minus the amounts receivetkersination
indemnity.

3. It shall pay him 40,000 Swiss francs in moral daesag

4. It shall also pay him 7,000 francs in costs.

5. All other claims are dismissed.

In witness of this judgment, adopted on 29 Octd&fd0, Ms Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,

and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 2 February 2011.
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Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet
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