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110th Session Judgment No. 2956

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr P. W.against
the World Health Organization (WHO) on 20 Febru209 and
corrected on 21 April, WHO's reply of 10 Augustethomplainant’s
rejoinder of 20 October and the Organization’s ejoinder of
10 November 2009;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant's career is summarised under A in
Judgment 2955, also delivered this day. Having lveeruited locally

as a member of the General Service staff, he sehis working life

in the WHO Regional Office for Africa in Brazzawl(Congo).

Owing to the outbreak of civil war in the Repubtitthe Congo,
internationally recruited personnel were evacudtedh Brazzaville
in June 1997 and the Regional Office was providignelosed.
On 1 September 1997 the Office was temporarilyugetin Harare
(Zimbabwe), with some of the staff from Brazzaville response to
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his own request, the complainant received a prdmisseparation by
mutual agreement in a letter of 13 December 1999.

In May 2000 he complained to the regional Admimstm that he
had not been transferred to Harare. The RegionadoReel Officer
informed him by a memorandum of 1 August 2000 thatGeneral
Service post, which had been filled by local retoneint in Brazzaville,
had been transferred to Harare, that the regiommhiAistration was
waiting for Headquarters’ permission to apply acaiar of 2 May
2000 identifying the various options available taffsrecruited locally
in Brazzaville and that he would be given an opputy to choose
from these options, i.e. transfer or temporaryaafion to Harare, or
separation by mutual agreement.

On 20 October 2000 the complainant lodged an appsdtl
the Regional Board of Appeal, in which he assetteat he had
been constructively dismissed and claimed damaggsther relief. In
its report of 21 March 2001 the Board concludedstlff, that the
complainant had not filed an appeal because henstaghallenging
“an actual decision of the Administration” and, @edly, that contrary
to his allegations, the fact that he had not beansterred did not
constitute dismissal as such, since he had comtirtaereceive his
monthly salary. The Board considered that the saseld be referred
to the Ombudsman with a view to reaching an ameabttlement. In
November 2001 the Regional Office’s gradual resimnptof its
activities in Brazzaville made it possible for lbgarecruited staff
members, including the complainant, to return tokwo

In November 2005 the complainant lodged an appeith w
the Headquarters Board of Appeal, asking it to emanhis claims
in connection with the Regional Office’s temporamlocation to
Harare. An exchange of communications then enswetdielen the
complainant and the Executive Secretary of the Headers Board
of Appeal, in which the latter held that the conipdat's claims
had been submitted to the two appeal boards ouintd, whilst
the complainant, given that the regional Admintstra and the
Ombudsman had not taken a decision subsequentetdRégional
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Board's report of March 2001, asked the Headquartgoard of

Appeal to issue its conclusions and recommendationthe case in
order that the Director-General might take a denisiOn 21 April

2008 the complainant sent another letter to thedbearters Board of
Appeal to inform it that the regional Administratichad done its
utmost to delay and obstruct the settlement ofdtepute and to ask it
to issue an opinion on the receivability of theecadn 28 April 2008
the Board’'s Executive Secretary confirmed that dippeal filed in

October 2000 was irreceivable.

In June 2008 the complainant reminded the Regi@uard of
Appeal that no action had been taken on the reghih it had issued
in March 2001. On 24 November 2008 he submittedatement of
intention to appeal to the Headquarters Board giedh, challenging
the refusal of the Regional Board of Appeal and tegional
Administration to reply to his letters regarding tppeal which he had
lodged in 2000. By a letter of 1 December 2008 Eheecutive
Secretary of the Headquarters Board of Appeal ramet that the
appeal filed in 2000 was time-barred and informieel complainant
that his statement of intention to appeal was #@inable. That is the
impugned decision.

B. The complainant submits that he did all he couldobtain a

decision after the report of March 2001 was issumat, that the
regional Administration stonewalled and schemeprévent the matter
from being resolved. He states that, by so doifge tegional

Administration acted unfairly and breached the @pble procedures.
He considers that he was not responsible for tedignof the regional
Administration and the Regional Board of Appeal atht the

Headquarters Board of Appeal should therefore lesweed an opinion
on his requests.

The complainant also argues that the persons whe teeeceive
postings to Harare during the Regional Office’socation were
selected in an illogical and discriminatory fashiém his opinion, the
refusal to transfer him to Harare was unjustifietd aconstituted
constructive dismissal.
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He asks for the payment of 90 months’ gross satacpmpensate
for the fact that he was not transferred to Harare,
600,000 United States dollars in damages for thenerain which his
case was dealt with, 100,000 dollars on the grotimaishe was treated
unfairly by the regional Administration, 200,000lldos for moral
injury and one symbolic CFA franc for the degradimngatment to
which he was subjected by administrative stafhefRegional Office.

C. In its reply the Organization states first that tt@mplaint is
irreceivableratione materiae It points out that the complainant does
not identify a particular administrative decisiodvarsely affecting
him. In addition, it considers that the decisionloDecember 2008
merely confirms that the appeals which the complatinhad filed
with the Regional Board of Appeal and the HeadguwarBoard of
Appeal were irreceivable and that it does not floeeeconstitute an
administrative decision which may properly be imped before the
Tribunal. If the Tribunal were to take the viewtthize decision can be
challenged, the defendant submits that it is cowdtive in nature and
for that reason does not give rise to new timetimiaking it possible
to circumvent the time bar on an appeal.

WHO further contends that the complaint is irreabie ratione
temporis for it concerns events which took place betweameJand
September 1997 and which were not challenged withénsixty-day
time limit specified in the applicable rules.

Subsidiarily, the Organization submits that the ptaimt is devoid
of merit because the complainant, as a locallyuitent staff member,
had no right to be transferred to Harare. It poimst that
he continued to receive his full salary in Braz#avithroughout
the period when the Regional Office was relocatiédejects the
allegations of personal prejudice and unlawful actshe part of the
regional Administration and states that they aresupported by any
conclusive documentary evidence.

Since the defendant considers that the complaineistious, it
asks the Tribunal to draw attention to the factt tiaclaims are
repeatedly submitted to internal appeal bodiesn élieugh they are
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bound to fail because they are manifestly irredde/athey may waste
the resources of the Organization and the Tribuemalthey do in the
instant case.

D. In his rejoinder the complainant contends that @rganization
has failed to refute the submissions in his complaHe explains
that during the Regional Office’s relocation, higpaintment was
not terminated by mutual agreement, no posts waokshed and there
was no reduction of staff, hence the refusal todfier him was
unjustified. Moreover, he states that some locedlgruited personnel
in the General Service category were transferredn fiBrazzaville
to Harare. He also comments that no action wasntake the
memorandum of the Regional Personnel Officer of dgust 2000
and asserts that the letter of 13 December 199@gfubtly ended his
appointment.

E. In its surrejoinder the Organization considers thtite
complainant’s rejoinder contains no new argument iamaintains its
position in full.

WHO invites the Tribunal to censure the “completghatuitous
and misplaced [...] personal attacks” contained & ¢omplainant’s
rejoinder. It further requests the joinder of tbasnplaint with the first
complaint filed by the complainant with the Triblina

CONSIDERATIONS

1. On 1 September 1997 WHO transferred its Region&t®f
from Brazzaville to Harare for an undetermined @erof time owing
to the outbreak of civil war in the Republic of t@engo. This transfer
did not concern posts in the General Service cayeghich had been
filled by local recruitment. The complainant, whasvworking in
Brazzaville as a conference technician, therefemained in that
city where he continued to receive his salary,aith his service with
the Organization would seem to have been interdupfbe Regional
Office for Africa began its gradual return to Braile only in
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November 2001, in other words some four years dfteemergency
evacuation.

The complainant was informed by a letter of 13 Deloer 1999
that the Director-General was proposing a separabyg mutual
agreement under Staff Rule 1015. His appointmentldvend on
31 January 2000, at which point he would be eudtiitethe payment of
a lump sum equivalent to 19.8 months of his neictsedary at the rate
applicable at that date. The complainant would #socentitled to a
cash payment equivalent to the number of days@tiad annual leave
not taken at that date, up to a maximum of 60 dayse letter
explained that staff members who accepted separdijo mutual
agreement on those terms could not apply for aroiappent with
WHO for three years as from the date of their sspan. Although
it referred to the complainant’s earlier interessuch a separation, this
proposal appears never to have been put into effdot written
submissions do not explain why this was so.

2. By a letter of 16 May 2000 the complainant asked d&o
transfer to Harare. The Regional Personnel Offieptied to him as
follows in a memorandum of 1 August 2000:

“[S]o far no General Service post filled by locatruitment in Brazzaville
has been transferred to Harare. We neverthelesst ithg fact that we have
been unable to give you, or several other membiestaff who are still in
Brazzaville, a temporary posting to Harare. WHile &ctual circumstances
of our relocation to Harare have made it impossibfeus to move all the
staff, our Administration is still concerned aboutis issue.
A circular defining the various options availabdelocally recruited staff in
Brazzaville was issued on 2 May 2000. At the regussthe Staff
Association the terms and conditions of this ciacltiave, however, been
revised by the Administration and new proposalsehbgen submitted to
Headquarters for approval.

We are [a]waiting Headquarters’ decisions on thisjexct permitting us to
apply this circular. We do understand your conceansl those of the other
staff members in the same situation as you, but wilbe given an
opportunity to say which of the options in the alex you intend to choose,
i.e. transfer or temporary relocation to Harare,separation by mutual
agreement on specified terms and conditions.”
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3. On 20 October 2000 the complainant filed an appéalthe
Regional Board of Appeal, in which he complainedtthe had not
been transferred to Harare and that he had beemgfulty dismissed.
On 16 April 2001 he received a copy of the BoartEport of
21 March 2001, which ended as follows:

“It is clear from studying the file that this istnan appeal, because it
is not directed against an actual decision of tdeniistration. Nor is this

really a dismissal, because the Appellant is caoinip to receive his
monthly salary.

The case must therefore be referred to the Ombami$ar amicable
settlement [...].”
The accompanying letter signed by the ChairmarmefRegional
Board of Appeal clarified those statements as fadto
“Indeed, after examination, it transpires thatstig not an appeal

stricto sensubecause it is not directed against an actual addtrative
decision.

We are therefore forwarding a copy of the reporttte personnel
officer and the Ombudsman in order that each mapritwute solutions
according to his area of competence.”

4. The complainant retired on 31 December 2004. On

10 November 2005 he filed an appeal with the Heardgts Board of
Appeal, in which he referred to the report of thegi®nal Board of
Appeal of 21 March 2001. After several exchangedetters, the
Executive Secretary of the Headquarters Board qgfe@pwrote to him
on 28 April 2008 to confirm that his appeal hadrbéked out of time
and that, since it was irreceivable, it had notnbsebmitted to the
Board.

On 24 November 2008 the complainant notified thaddgiarters
Board of Appeal of his intention to appeal agaiths “[d]eliberate
failure to reply” and the “stubborn refusal” of tiegional Board of
Appeal and regional Administration to “answer ahbis|] letters
concerning [his] appeal in 2001, despite numeraaminders, the
whole thing being set against a background of waridelaying tactics
and all sorts of wiles to prevent the successftdame of this appeal”.
On 1 December 2008 the Secretary of the HeadqmaBeard of
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Appeal replied that his statement of intention tppeal was
irreceivable because his initial appeal had bebméted out of time.

The purpose of the complaint filed with the Tribuna to
challenge that reply.

5. The Organization’s request that this complaint #hdoe
joined with that filed on 6 February 2009 will no¢ granted because
the two complaints are unrelated to one another.

6. In the defendant’s opinion the complaint is irreebie. In
substance the Organization repeats the argumehudul to the final
dismissal of the appeal on 20 October 2000, théhas none of the
complainant’s claims, which were made several yafies the events
of which he complains, concerns a clearly iderdifedministrative
decision.

This objection has no merit. It is true that thémissions in the
complaint and rejoinder are not crystal clear dedwording employed
by the complainant, which is sometimes fancifulois the limits of
what is admissible before an appeal court. It @ydver, sufficiently
plain that the complainant is asserting that hgéitrito be heard was
continually breached throughout the proceedings fobowed the
breakdown of the talks in which the Organizationdm#s settlement
proposal of 13 December 1999.

7. Those proceedings are coherent, at least as fréxagust
2000, when WHO announced its intention to resdheedispute which
had arisen from the fact that some of its persohael been kept in
Brazzaville during the temporary relocation of Regional Office for
Africa to Harare. In light of the available evidenc
the Tribunal can only conclude that no effect wasgerny to this
undertaking. In particular, there is nothing toigade that specific
action was taken on the report of the Regional 8axHr Appeal of
21 March 2001, which ought to have been forwardetthé¢ “personnel
officer and the Ombudsman in order that each magtribwite
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solutions according to his area of competence”. M/la@ organisation
invites an official to enter into settlement dissiogs or makes a
formal proposal to him or her, good faith and théydf care require it
to abide by that undertaking and to take the itngain subsequent
proceedings (see Judgment 2584, under 13).

8. The Organization does not allege that it went amghér than
its statements of 1 August 2000 and 16 April 20Gith the result that
the complainant still does not know whether therépanel officer”
and the “Ombudsman”, mentioned in the letter acamgmg the
report of the Regional Board of Appeal, reached degision on his
case and, if they did, why his claims were finalligmissed. This
therefore amounts to a refusal to take a decismn which no
justification can be found in any of the submission

Furthermore, the complainant, who sent the HeadensaBoard
of Appeal a reminder regarding his appeal on 21il/2808 followed
by a statement of intention to appeal on 24 Noverdbe8, was told
by the Board’'s Executive Secretary that his appesd irreceivable,
although this official plainly had no authority teke a decision in
place of the Board itself.

9. The Tribunal therefore finds that the complainamfaims
in relation to his continued stationing in Braziiaviduring the
temporary relocation of the Regional Office for id& to Harare were
not examined as announced in 2001 and that no dieaision could
have been taken on these claims after the HeadgsiaBoard of
Appeal had given its opinion.

It follows that the complaint must be allowed amé tdecision
of 1 December 2008 set aside. The Organization make a final
determination as to whether or not the complaisaaiaims are well
founded.

10. The complainant shall be awarded 3,000 Swiss francs
compensation for the moral injury suffered on actaf the flaws in
the internal proceedings.
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11. Since he succeeds in part, the complainant iselsitded to
costs in the amount of 2,000 francs.

DECISION

For the above reasons,
1. The decision of 1 December 2008 is set aside.

2. The case is referred back to WHO in order thatay mproceed as
indicated under 9, above.

3. The Organization shall pay the complainant 3,00@s8$d¥ancs in
compensation for the moral injury suffered.

4. It shall also pay him costs in the amount of 2,6@60cs.

5. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 5 Noven#t&0, Mr Seydou
Ba, Vice-President of the Tribunal, Mr Claude RieujlJudge, and Mr
Patrick Frydman, Judge, sign below, as do |, CatbeComtet,
Registrar.

Delivered in public in Geneva on 2 February 2011.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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