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109th Session Judgment No. 2932

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Ms P. Bjamst the
International Telecommunication Union (ITU) on 8ndu2009, the
Union’'s reply of 17 September, the complainant’goirgler of
22 October and the ITU’s surrejoinder of 26 Noven@)9;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this dispute are set out in Jegn2772,
delivered on 4 February 2009, and Judgment 288fyeded on
3 February 2010, dealing respectively with the campant’s first
and second complaints, the latter of which was pplieation for
execution of Judgment 2772. In the instant case, dbmplainant
impugns the decision of 6 March 2009 whereby she placed on sick
leave from 7 November 2008.
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B. With regard to the receivability of her complaitite complainant
states that she is challenging a final decisionabse she has
previously exhausted internal remedies.

On the merits, she asserts that the ITU has “midatmtentions”
towards her and deliberately undermined her headgeatedly for
several years “until she was eventually incapasfat Furthermore,
she accuses the Union of having taken a serieslaiviul decisions
that caused her injury. For instance, she statgsrttMarch 2008, after
she filed her first complaint, she was notifiecadflisciplinary measure
involving the withholding of a salary increment,thvieffect from 1
April 2008, on the grounds that she was on spéeiale with pay; on
this point she contends that Rule 3.4.1. of theff SRules was
breached.

According to the complainant, the letter of 10 Ap#008
informing her that her special leave with pay woeldd on 1 May
unless she agreed to undergo a medical examinaéibects the
Union’s determination to “get rid of [her] by whatsx means
necessary”. She claims that the ITU harassed her avperiod of
18 months and hounded her to undergo the exammatiaving failed
to achieve its aim, it decided on 8 July 2008 tacpl her on special
leave without pay as from 11 July, which inducedhiar a state of
“oxidative stress” which eventually led her to gpfir the award of a
disability benefit. As she sees it, the decisionstibuted a disciplinary
measure imposed in response to the filing of trst iomplaint with
the Tribunal and amounted to “asphyxiation by ogttoff her means
of subsistence”. Noting that the Tribunal, in itslgment 2721, held
that it is essential that salaries be paid punigtuahd in full, she
emphasises that she was deprived of a livelihodath & dependent
husband and two dependent children, and was obligedear the
cost of maintaining her social security coverageaviing attention
to the fact that the personnel action form penjnio the decision
of 8 July shows that her special leave without p@yto end on
31 December 9999sic), she asserts that she was the victim of
“disguised and abusive termination”. She pointstbat, according to
Judgment 2324, the decision to place an officiallesve with or
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without pay “pending a review” is one that inevitalaffects that

person’s dignity and good name and, moreover, ibris that will

almost certainly carry adverse consequences fooriser career and
health; where, as in this case, the decision iswul, the person
concerned is entitled to compensation.

Lastly, she contends that the decision to place drersick
leave as from 7 November 2008 “injures her digaity health” and
is unlawful, abusive and flawed. Moreover, it retke the Union’s
intention to terminate her for reasons of healtbvaifily as possible.

The complainant requests the Tribunal to set afidedecision
of 6 March 2009 insofar as it places her on sickvée as from
7 November 2008 and to grant her special leave il until
such time as she is reinstated. In addition, shaiensl 1,100,000 Swiss
francs in compensation for moral and material Wjuand
10,000 francs in costs.

C. In its reply the ITU submits that, insofar as itaqks the
complainant on sick leave with effect from 7 Noveml2008, the
decision of 6 March 2009 constitutes a new admiise decision
capable of adversely affecting her and that, sithee complainant
failed to challenge it by filing an internal appettie complaint is
irreceivable. The claims for an award of compewsatfior alleged
moral and material injury are therefore likewiseedeivable. The
Union also rejects the complainant’s argument treat complaint is
receivable as “part of the ongoing dispute resotuprocess instituted
against the decision [of] 8 July 2008” to place ber special leave
without pay; indeed, that leave was converted stecial leave with
pay by the decision of 6 March 2009, and her compia therefore
also irreceivable on the grounds that it is dewaidubstance. Lastly,
the Union challenges the receivability of the coaimtl on the grounds
that it duplicates the application for executiodofigment 2772.

On the merits, the ITU makes clear that placementspecial
leave without pay does not constitute disguisedbmisive termination;
it involves suspension of the application of thepkyyment contract
for a specific term. It affirms that the complaihawho succeeded in
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having the decision of 8 July 2008 set aside byt 2772, is now
challenging the decision of 6 March 2009 whereby wlas placed on
sick leave as from 7 November 2008. It consideas, ih so doing, the
complainant is filing an identical claim to thatbsoitted in her

application for execution of the said judgment. §hihe ITU produces
the reply and surrejoinder that it entered in tlmtext of that

application and requests the Tribunal to treat theran integral part of
its reply to the third complaint. It contends thia¢ complainant was
rightly placed on sick leave, since her incapafityservice had been
duly attested by her attending physician and th#&dTedical adviser.

D. In her rejoinder the complainant attributes thet fzat the

ITU considered it necessary to set out its positbonthe merits to
its implicit recognition of the receivability of hecomplaint. She
argues that the Union’s decision to place her ok lgiave with effect
from 7 November 2008 was an attempt to avoid impletiing

consideration 11 of Judgment 2772 and to end hertract on

the evening of 3 February 2010. The fact that th&l slecision
cancelled that of 8 July 2008 in no way remediedheér view, the
damage inflicted by the earlier decision. She st#ttat the aim of her
second complaint was to secure “full execution"Jatigment 2772,
whereas her third complaint concerns the retroactivange in her
administrative situation. In this regard she poous that, according to
the case law, “[n]Jo organisation may retroactivalier at will the

position of its staff”.

E. In its surrejoinder the ITU maintains that the cdang is
irreceivable on a number of counts. It states tiatcomplaint cannot
concern anything other than the decision to cati@elcomplainant’s
special leave without pay and the fact that she plased instead on
special leave with pay. It notes that it is custorfar an organisation
to set out its position on the merits so as nagirgjudge the Tribunal's
findings on the issue of receivability.
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CONSIDERATIONS

1. The complainant impugns the decision of 6 March 9200
whereby, inter alia, she was placed on sick leavigam 7 November
2008. Her claims are listed under B above.

2. Facts relevant to this dispute are set out in thbuhal's
Judgments 2772 and 2889.

The complainant maintains in the instant case that above-
mentioned decision is “not only unlawful and abedbut also flawed”,
that it “injures her dignity and health” and thiaetlTU, in taking such
a decision, demonstrated pertinacity and bad faipursuit of its aim
of “revoking her employment contract at all costs”.

3. The ITU asserts that the complaint and some of the
complainant’s claims are irreceivable for failue éxhaust internal
remedies. It also challenges the receivabilityhef tomplaint on the
grounds that it is devoid of substance and thatluplicates the
application for execution of Judgment 2772.

4. The Tribunal notes that, by its Judgment 2889 dinéssed
the application for execution of Judgment 2772,dimg that “[bly
taking the action set out in the letter of 6 Ma2f99, the Union [.].
committed no fault”.

It follows that the decision contained in the s&tter, which
constitutes the decision impugned by the compldimarthis case,
cannot be challenged without offending againstrésgudicatarule.

5. As the decision is thus beyond criticism, the caimgl must
be dismissed in its entirety.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 30 April@0OMr Seydou Ba,
Vice-President of the Tribunal, Mr Claude Rouilletydge, and
Mr Patrick Frydman, Judge, sign below, as do I,h€dhe Comtet,
Registrar.

Delivered in public in Geneva on 8 July 2010.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



