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109th Session Judgment No. 2927

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs M. T. V. agat the
United Nations Educational, Scientific and Cultu@rganization
(UNESCO) on 9 September 2008 and corrected on @ BarOctober
2008, UNESCO'’s reply of 9 February 2009, the comnpglat's
rejoinder of 21 April and the Organization’s suoiager of 24 July
2009;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a British national born in 195#n¢d the staff
of UNESCO in 1984 as a secretary at grade GS-BenCperational
Programmes Division of the Science Sector. Afteesd postings, she
was transferred to the Visitors Reception Unit bé tBureau for
External Relations and she was later promoted &legitGS-4. The
Visitors Service was subsequently transferred fritie Office of

Public Information to the Bureau for Support andvi®es, and in
March 1998 she was placed in charge of the Serkiméowing a desk
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audit, her post was reclassified at grade GS-5 efiiinct from 7 April
1999. When the new seven-grade scale for staffén@eneral Service
category at the Organization’s Headquarters enténtm force on
1 January 2000, her post was classified at graée The complainant
left UNESCO for health reasons on 7 December 2008.

In January 2003 the Organization published CirciNar 2177
entitled “The revised classification standard fasts in the General
Service category”. The standard was to serve asia ool for the Job
Evaluation Committee (JEC) which, according to teyms of
reference, was to determine the grade of posts vayuating the
updated job descriptions of staff members in thegmy concerned.
In its recommendations to the Director-General JfC rated the
complainant’s post at grade G-6. By a memorandurh6obecember
2003 the Director of the Bureau of Human Resouidesagement
(HRM) informed the complainant of the Director-Geales decision to
accept the JEC’s recommendations.

On 24 December 2003 an ad hoc recourse mechanism

was established by Administrative Circular No. 21&ad the Job
Evaluation Recourse Committee (JERC) was set up2®FRebruary
2004 the complainant filed a complaint with the (ERt was
considered at a hearing held on 7 June. In itsrtep@0 July 2004 the
JERC held that the complainant’s post had beerecityrclassified at
grade G-6 and recommended that it should be maadaat that level.
By a memorandum of 3 November 2004 the Director HRM

informed the complainant that the Director-Gendratl decided to
accept the recommendation. On 1 December the caompta
submitted a protest to the Director-General seekingew of that
decision. The Director of HRM replied by a memonamd of

15 December 2004 that the decision was final.

On 24 December 2004 the complainant filed a noticappeal
with the Appeals Board. On 26 January 2005 the doreof HRM
informed her that the Director-General had confuintiee decision to
maintain her post at grade G-6. On 22 Februargdeplainant filed a
second notice of appeal with the Appeals Board.7Gypril 2005 she
submitted a detailed appeal.
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In the context of a mediation procedure sponsosethé Deputy
Director-General, a desk audit of the complainanpest was
undertaken on 21 March 2006 and the auditor cordud his report
of 28 March 2006 that the post in question corraded to grade G-6.

In its opinion of 5 July 2007 the Appeals Boardommended
to the Director-General that he arrange for a neagkdaudit of
the complainant’'s post by an independent expertingothat the
Administration seemed to have taken no action oo memoranda
sent by the complainant in 1999 and 2002 concerthieglassification
of her post, the Board also recommended that thieemshould be
investigated and that, if the outcome justified plagment of a special
post allowance, she should be paid the amount dae f
the period from June 1999 to November 2002 or atermity
for moral injury. The Director-General decided tolldw these
recommendations and the complainant was so inforlnea letter
dated 13 September 2007. A desk audit of the cangpitis functions
and responsibilities during the period from Jun®9% November
2002 was undertaken on 14 April 2008; it concludeat the post
corresponded to grade G-6. By a memorandum of @ 2008 the
Director of HRM informed the complainant of the &stor-General's
decision to maintain her post at grade G-6. Thath& impugned
decision.

B. The complainant contends that the process of r&fitzion of

her post was seriously flawed and tainted with kAasl bad faith
on the part of the Administration. She points obattin 1998,

following the transfer of her direct supervisor,awheld grade GS-6,
she was tasked with supervising her Service yatived no special
post allowance, and she deplores the fact thardblassification of
her post took effect only on 7 April 1999. She atldg the principle of
equal treatment was breached inasmuch as she -biagiedly

performed duties that had previously been assitmegveral officials,
including one staff member in the Professional gaite

She submits that paragraph 5 of the JERC termsefefence,
which, in her view, stipulates that a supervisortted staff member
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whose post is being audited should be presenteatl #BRC hearing,
was breached since she attended the hearing are22004 alone.

In addition, she points out that, for the audi@fMarch 2006, the
auditor relied on a job description that had notrbshown to her
beforehand. She also claims that the auditor whnmlected the audit
of 14 April 2008 had before him two job descripgsoand carried out
the audit without even taking note of the job dgdiom used by the
Appeals Board in making its recommendation to tiedor-General
which, according to the complainant, was considéoede “the most
reliable”.

The complainant affirms that the Administration lddi to
substantiate any of the decisions it took on thaisbaf the JEC and
JERC recommendations. As the Administration newawvided her
with copies of the two Committees’ recommendatiah® requests the
Tribunal to order the Organization to produce thédworeover, she
alleges that the decision of 9 June 2008 was rmdtantiated since the
Administration failed to provide her at the timethvihe report of the
audit undertaken on 14 April 2008, which was fomeatt to her much
later and at her request.

Lastly, she emphasises that, although the Direggtmeral agreed
to follow the recommendations of the Appeals Bodnd, failed
to undertake an investigation. She affirms in thégard that an
international organisation is bound to give reasehen its executive
head decides not to follow the recommendation oiriternal appeal
body.

The complainant requests the Tribunal:

“(a) to declare:

(i) that her complaint is receivable and well fded;

(i) that the three decisions at issue — dated @&ewmber 2004,
13 September 2007 and 9 June 2008 respectivelye -taamted
with serious errors of law and of fact, of proceduand of
assessment;

(iii) that the said decisions are not substanticaed are manifestly
biased,;
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(b) and accordingly to decide:
(i) to set aside the decision to maintain her podtat grade G-6;

(i) to reclassify her post on the basis of [a newdit] by an
independent expert;

(i) to award compensation in an amount corresiiog to the
difference between her current grade and that efréclassified
post with effect from 3 November 2004; [and]

(iv) to award compensation for the material andahadamages she
has suffered.”

C. Inits reply UNESCO asserts that although the camplas filed
within the statutory time limit of ninety days it iirreceivable,
inasmuch as it seeks reclassification of the coimald’s post, since
the Tribunal is not competent to determine the grad a post.
Moreover, the complainant failed to challenge thetroactive
reclassification of her post in 1999, which medrat she is now time-
barred from doing so.

On the merits and subsidiarily, the Organizationn{so out
that, contrary to the complainant’'s assertion, fe@pervisors were
represented at the JERC hearing by the deputy chgsfcurity.

UNESCO argues that the Director-General has disciaty
authority to determine the grade of a post in at@moce with
the applicable rules. Citing the Tribunal's case,l& contends that,
while administrative decisions must in principle kbaroperly
substantiated, organisations need not, if thabisthmeir practice, state
the reasons for all their decisions. While it adntitat no copy of
the JERC recommendations was forwarded to the ainapit, it
emphasises that she was nevertheless informedeoéahtent of the
recommendations on 15 December 2004. In that respgmints out
that it has annexed the JEC and JERC reports teptg. It states that
in the memorandum of 9 June 2008 notifying the daimpnt of the
Director-General’s decision to maintain her pogjraide G-6 pursuant
to the conclusions of the desk audit of 14 ApriD20the Director of
HRM stated the reasons on which the decision wasddn addition,
the complainant herself has admitted that she éesived a copy of
that audit report.
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The Organization affirms that the desk audit of Narch 2006
was not based on a different job description fromane used for the
JEC and JERC evaluations. It contends that the lzdnamt has not
established that the April 2008 evaluation whiathtie the rating of her
post at grade G-6 was based on erroneous principles error of
reasoning, and that she relies solely on the iecbiassertion that the
evaluation was not based on the right job desoripti

UNESCO points out that the new desk audit of theplainant’s
post recommended by the Appeals Board and accbgtde Director-
General was conducted on 14 April 2008 *“with all edu
professionalism”. As for the Board's second recomadation, an
investigation is currently under way in order tangdy with it, and the
complainant will be informed of the outcome.

D. In her rejoinder the complainant points out that bemplaint
concerns the fact that a desk audit and the subseqeview of
the audit failed to comply with the rules and pichoes in force.
She notes that the Organization does not denyadtietiiat, although
she assumed the duties of her former direct sugmva GS-6 staff
member, in addition to her own duties at grade GShé received
no special post allowance. She contends that theidistration
showed “persistent unwillingness [...] to reclassifgr post at the
appropriate grade” and that “the errors and préicrasons which thus
accumulated [to her] detriment [...] demonstrate Huale of the
discrimination and systematic prejudice to whiche shas been
subjected since 1999".

With regard to the procedural irregularity resugtifrom the
fact that she appeared at the JERC hearing witheutsupervisors,
the complainant submits that UNESCO is basicallgksg to
challenge a finding of fact before the Tribunal.eSHisputes the
claim that the desk audit of 14 April 2008 was amctdd with all due
professionalism and she describes the report on thalit as
“incomplete and defective”.
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E. Inits surrejoinder UNESCO maintains its plea odéaeivability. It
emphasises that in her claims the complainant lgleaquests the
Tribunal to decide to “reclassify her post”.

The Organization states that it saw no need to iorethe special
post allowance in its reply because it had no titexaring on the
question of reclassification of the complainanttsstp Moreover, the
complainant never filed a protest on this mattethwthe Director-
General.

It affirms that authority had been delegated todbputy chief of
security and consequently he assumed the dutidaigiag to the
complainant’s supervisors at the JERC hearing.

In its view, the content of the report on the desKit of 14 April
2008, which has already been forwarded to the camght, “amply
supports the decision to reject her classificatemjuest”.

It adds that the competent units have conductedntrestigation
recommended by the Appeals Board and that the @napit was
informed of the outcome by a memorandum dated 1,62D09.

Asserting that an error of law can ensue only ftbm erroneous
interpretation of a text, UNESCO points out tha ttomplainant has
failed to identify the text that was allegedly \dt#d. It further notes
that she has simply made allegations without detratitsg how the
principle of equal treatment is supposed to haen liweached.

CONSIDERATIONS

1. The complainant joined UNESCO in January 1984, at
grade GS-3, as a secretary. She was assigned feith 'eom October
1987 to the Visitors Reception Unit, which subsexyebecame the
Visitors Service, and was promoted in July 1993tade GS-4 as a
clerk. Following the transfer of her Service frohe tOffice of Public
Information to the Bureau for Support and Serviebg was assigned
responsibility for the Service, whose staff struetuhad been
concurrently reduced, with effect from March 1988er a desk audit,
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her post was reclassified at grade GS-5 from 714999 and she was
promoted to the position of senior clerk from theng date.

2. Following the implementation on 1 January 2000 ofeav
job classification scale for General Service sthffhe Headquarters of
the Organization, comprising seven grades instéatieoformer six,
the complainant’s post was reclassified at grade G-

When Administrative Circular No. 2177 dated 30 Jagu2003
entered into force, introducing a revised clasatfan standard based
on the new scale for posts in the General Serviaeegory at
Headquarters, the JEC, which was set up on the sasoasion,
recommended that the complainant’s post remainradegG-6. The
complainant was informed by a memorandum of 16 ez 2003
that the Director-General was confirming the cliéssiion of her post
at G-6.

The complainant, who had already asserted in merdaraated
21 June 1999 and 5 November 2002, that the cleasdin of her post
did not correspond to the true level of her resjimlities, then filed a
complaint with the JERC, established by AdministeatCircular
No. 2195 of 24 December 2003. However, as this wedgmmended
that her complaint be rejected, the Director-Geneomfirmed the
classification of the post at grade G-6 by a deniaf 3 November
2004.

3. After protesting against this decision to no avdle
complainant referred the matter to the Appeals &odn the
context of a mediation procedure sponsored concilyredy the
Deputy Director-General, a desk audit of the postjuestion was
undertaken on 21 March 2006. However, the conahssimonfirmed
the classification at grade G-6.

In its opinion of 5 July 2007 the Appeals Boarddhéhat the
JERC, for various reasons, had not taken into axcou had not
fully appreciated certain aspects of the dutiestap@ng to the
complainant’s post and that the audit of 21 Mar@&appeared not to
have been conducted with the necessary rigour.JBRC therefore
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recommended to the Director-General that he arrémga new desk
audit of the post. Moreover, noting that no acseemed to have been
taken on the aforementioned memoranda sent bydimplainant on
21 June 1999 and 5 November 2002, the Board furdemmmended
that the matter be investigated to determine, iatex, whether the
complainant should be awarded an indemnity for dayage she
might have suffered as a consequence.

After the Director-General had informed the commdait in a
letter dated 13 September 2007 of his decision db an these
recommendations, a new desk audit of the post,rocayehe period
from June 1999 to November 2002, was undertakebdofipril 2008.
However, as this audit also concluded that the glostild be classified
at grade G-6, the Director-General definitively fooned the
classification by a decision of 9 June 2008.

4. That is the decision impugned before the Triburlal.
addition to requesting that the decision be sateagshe complainant,
who in fact left the Organization on 7 December 0@&quests the
Tribunal to order, inter alia, that her post bdassified on the basis of
a new desk audit. She also claims compensatioth®damage she
allegedly suffered as a result of the impugnedgieci

5. As the Tribunal has consistently held, the gradihgosts is
a matter within the discretion of the executiveche&an international
organisation. It depends on an evaluation of thiraaof the work
performed and the level of the responsibilitiestggring to the post
which can be conducted only by persons with releveaining and
experience. It follows that grading decisions argiect to only limited
review and that the Tribunal cannot, in particukubstitute its own
assessment of a post for that of the Organizattodecision of this
kind cannot be set aside unless it was taken witaathority, shows
some formal or procedural flaw or a mistake of famt of
law, overlooks some material fact, draws clearlgtaken conclusions
from the facts or is an abuse of authority (see, éxample,
Judgments 1281, under 2, or 2514, under 13).
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6. In the instant case, the complainant essentialfiferws that
the impugned decision is tainted with various fdrmoa procedural
flaws and errors of law and stems from discriminatprejudice
against her. These pleas clearly come within thepecof the
Tribunal’'s power to review such a decision.

7. The complainant first asserts that the decisiokerntan the
basis of the JEC and JERC recommendations and irect@-
General’'s final decision of 9 June 2008 were unsuihated. As a
result, she claims, the Organization breached htigation of good
faith towards her.

According to the Tribunal's case law, while reasastwuld,
in principle, be given for all administrative deoiss, the amount
of detail required will depend on the circumstaneesl the nature
of the decision in question. Moreover, the reaswed not be stated in
the decision itself but may be contained in othercuinents
communicated to the staff member concerned; they evan be set
forth in briefs or submissions produced for thestfitime before
the Tribunal, provided that the complainant’s rigiitappeal is fully
respected (see, for example, Judgments 1289, ¢nde317, under 6,
or 2112, under 5).

8. Inthe present case, the decisions of 16 Decentl@ and 3
November 2004, whereby the Director-General maiethi the
classification of the complainant's post at gradé @llowing the
successive deliberations of the JEC and the JERferred to the
recommendations made by those two bodies. As fofittal decision
of 9 June 2008, it stated that the classificatiad heen confirmed by
the desk audit of 14 April 2008. Given the natufethee decisions
involved, the references they made to the technaalluations
supporting the approved classification providedifficgent indication
of the main reasons. Furthermore, although theuatiahs were
not attached as such to the decisions in questiés,clear from the
submissions that the complainant received a shatdched to a
memorandum of 15 December 2004, showing the JERAigy of her
post based on various relevant evaluation critemad that she also

10
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received, on request, the report of the audit uaklen on 14 April
2008. Lastly, although the information thus proddeas sufficient
to permit the complainant to exercise her right apfpeal under
satisfactory conditions, UNESCO has produced thik tiext of
the JEC and JERC reports in the proceedings béfherdribunal. It
follows from all these circumstances that the Oizmion’'s duty
to communicate to the complainant the reasons lier decisions
concerning the classification of her post was metaibhed.

9. The complainant also takes the Director-Generdahsf for
failing to substantiate the aforementioned decigibrl3 September
2007, which, contrary to the terms in which it wasuched, only
partially reflected the Appeals Board’s opinioneSjoints out that the
Organization did not undertake the investigatiocoremended by the
Board concerning the circumstances pertaining ® ékamination
of her protests of 21 June 1999 and 5 November.2002

It is true that the action that was initially takemvolving a desk
audit for the period from June 1999 to November2@tearly did not
adequately address that recommendation. Consegueutisuant to
the Tribunal’'s case law, as reflected for instamcdudgments 2092,
2261 and 2355, according to which reasons mustiven gor any
decision by the executive head of an organisatiab tuns counter to
the opinion rendered by its internal appeal bolg, Director-General
ought to have stated his reasons for not ordetiegirivestigation in
guestion. However, the Organization ultimately adgreby a decision
taken on 5 February 2009, to comply fully with thppeals Board’s
recommendation and to undertake the investigatiom,outcome of
which was communicated to the complainant on 1% 20I09. This
new decision must be deemed to have overturnedhitie@ contrary
decision in that respect, and in light of this n@veumstance, the fact
that the decision of 13 September 2007 was noteplpgubstantiated
affords no grounds for redress.

10. The complainant also challenges the lawfulneshi®fJERC
hearing of 7 June 2004 at which her case was ocersid on the

11
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grounds that neither her direct supervisor norDirector responsible
for her Service was present.

The Tribunal first notes that, contrary to the cdammant’s
assertion, the absence of these two supervisors fhe hearing in
no way breaches the provisions of section 5(b)hef JERC terms
of reference annexed to aforementioned AdministatCircular
No. 2195. Those provisions, according to which ttEjdance at
hearings shall be restricted to the Chairpersonmbtgs and
Observers, the Appellant [...], Respondent and/or theerall
Manager”, are intended to prohibit the attendaricEE®C hearings of
any person other than those listed, but they do neoder the
attendance of all the persons listed mandatory.eblar, it is clear
from the submissions that the supervisors in qoestiere represented
at the hearing by the deputy chief of security, veblercised authority
— at least in theory — over the complainant’s S®rvi

It is correct that, as noted by the Appeals Bohe, absence
of both the complainant’'s direct supervisor and Béector might
have been detrimental in practice to a full assessnof the
characteristics of her post. Nevertheless, apamn fthe fact that
this circumstance does not constitute, strictlyakpey, a procedural
flaw, the Tribunal notes that it has no impact imy acase on the
lawfulness of the impugned decision. It should bafed out that, as
recommended by the Appeals Board, precisely withview to
dispelling any remaining doubts concerning the appateness of
the initial grading, the Organization arranged fomew desk audit
to be undertaken on 14 April 2008. The Director-&alfis final
confirmation of the classification of the post cermeed at grade G-6 on
9 June 2008 was based on the result of that arditany irregularities
that might have tainted the previous evaluatiorcgdores are in fact
unrelated to his decision.

11. The complainant further asserts that, contrary he t
provisions of section 5(d)(vii) of the JERC termisreference, that
body’s recommendation was not forwarded to her. Sfers
therefrom that she was denied the right of replgwelver, while it is
true that she was initially informed only of thentent of the

12
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recommendation on being notified of the aforemewtb decision
of 3 November 2004, it has already been pointed that the

complainant subsequently received a sheet providieigils of the

JERC rating of her post. This document containedsthbstantive data
on which the body’s recommendation was based. Thriial further

notes that the complainant was in any case suctdas€hallenging

the JERC evaluation, inasmuch as a new desk adidiieo post

was conducted in response to the Appeals Boardigiaop The

circumstances in which she learned about the re@mdation in

question are therefore irrelevant from the point viédw of the

lawfulness of the final decision of 9 June 2008.

12. With regard to the complainant’s challenge to tkeskdaudit
of 14 April 2008, she asserts that she was dernieésa to a document
that was essential from the point of view of hghtito a fair hearing,
because the Organization failed to attach the aegirt itself to the
decision of 9 June 2008. However, as already nbyethe Tribunal,
the complainant, who had been informed in the dmtisf the content
of the auditor’s recommendation, subsequently sdme in obtaining
the report. Moreover, there is no evidence in tifengssions that this
procedure proved detrimental to the defence ofrtierests.

13. The complainant further contends that the same desk
audit was flawed, since it was based on inaccyadiedescriptions.
According to the complainant, the auditor used ¢hpsepared on
19 September 1999 and 6 November 2002, wherealsashproposed
that an alternative job description which she hadteld herself should
be taken into consideration. However, contraryhe tomplainant's
allegations, the Appeals Board’s opinion does malicate that the
latter job description was formally endorsed by Board or deemed to
be “the most reliable”. Furthermore, as rightly med out by the
auditor, the three job descriptions in questionener any case very
similar and the description drafted by the comg@atndiffered from
the other two only in matters of detail relating geesentation and
terminology rather than to the actual substanctheftasks pertaining
to the post. Lastly and above all, it appears ftbenaudit report that

13
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the job description advocated by the complainarg indact analysed
and taken into consideration on the same footinthese dating from
1999 and 2002. This argument therefore fails.

14. In further criticism of the desk audit of 14 Ap#&DO08, the
complainant maintains that it was conducted “sunigiaand in a
somewhat offhand manner, mentioning, for instaticat the auditor
did not ask her any questions and did not even kspéth her
supervisors. The Tribunal finds this criticism uasd, however, in the
light of the audit report. It is clear from the dioeent in question that
the auditor spoke at length with the complainartt #rat, contrary to
her allegations, he met with her successive disegtervisors. The
inclusion in the file of a “note for the record” wten by the
complainant herself immediately after her hearipgndt sufficient to
cast doubt on the accuracy of these facts, espesiaice it further
appears from the report in question that the dytersaining to the
disputed post were subjected by the auditor to aicpharly
comprehensive and detailed analysis.

15. The complainant considers that the classificatidnher
post at grade G-6 constitutes a breach of the iptenaof equality
or even discriminatory treatment, inasmuch as thset gomprised
a plurality of functions discharged in the past dBveral different
officials, including a staff member occupying adgaP-3 post in the
Professional category. It is clear from the subioiss however, that
this change in the structure of the posts in qaeswas due to a
substantive reorganisation of the Visitors Servibe, staff of which
had been replaced for the most part by non-permastafi members
or trainees. If account is taken, for instancethaf reduction in the
extent of the training duties assigned to the cbiethe Service as a
result of this development, the difference in ezt invoked by the
complainant cannot be characterised as a breaayqudlity to her
detriment.

16. Lastly, the complainant maintains that the impugdedsion
was due to prejudice against her. However, as tilmfal has held,

14
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for instance in Judgment 1775, under 7, mere ditmgaunsupported
by the slightest evidence are not sufficient toalglésh that such
prejudice exists. It must be concluded that the plamant has not
submitted any tangible evidence capable of conmg¢he Tribunal
that her allegation is well founded. In particulttie complainant’s
argument in this connection that the reclassificatof her post at
grade GS-5 in 1999 should have been implementedasas she took
up her duties, i.e. in 1998, in no way demonstrétt@s she was the
victim of arbitrary treatment on the part of theg@mization. Moreover,
neither the fact, which is incidentally debatablet the desk audit of
21 March 2006 was conducted on the basis of anneois job
description, nor the Appeals Board’s finding that auditor failed to
exercise due rigour, can be viewed as establighi@gxistence of the
alleged prejudice. Moreover, the complainant presido indication of
the possible origin of such prejudice. This arguirtterefore fails,
especially since the fact that classification @& pwost at grade G-6 was
successively confirmed by the JEC and the JERCthed by two
audits — the second of which, at least, has nat bakdly challenged —
leads the Tribunal to conclude that the impugnecisitin is clearly
based on verifiable, objective reasons.

17. It may be concluded from the foregoing that the ugmed
decision is in no way unlawful. All the complainantlaims must
therefore be dismissed, and there is no need éof tibunal to rule on
the Organization’s objection to the receivability tbose concerning
reclassification of the post in question.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 7 May 2QM0,Seydou Ba,
Vice-President of the Tribunal, Mr Claude Rouilldydge, and Mr

15
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Patrick Frydman, Judge, sign below, as do |, CatbeComtet,
Registrar.

Delivered in public in Geneva on 8 July 2010.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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