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109th Session Judgment No. 2912

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr B. E.-C. augti the
International Federation of Red Cross and Red @res&ocieties
(hereinafter referred to as “the Federation”) orD@®ember 2008 and
corrected on 22 January 2009, the Federation's/ repb May, the
complainant’s rejoinder of 26 June and the Fedan&isurrejoinder of
7 September 2009;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, who has American and French nalitgnwas

born in 1953. He entered the service of the Federain 1 January
2004 as Head of the Health and Care Departmentloee-year fixed-
term appointment which, having been extended twigeded on
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30 June 2008. The second letter extending his appent contained a
clause specifying that the extension included @&ehmonth notice
period.

In April 2008 the complainant applied for the poét‘Avian and
Human Influenza Coordinator, Americas Zone”, bagedPanama,
which had just been advertised. He was shortlisted6 May. On the
same date he received an e-mail from the Secr@engral informing
him that no final decision had been taken, but that recruitment
process had started. However, by a decision ofuh2 dhe outgoing
Secretary General suspended the recruitment prdoesall posts
connected with avian influenza at headquarters indhe field,
until his successor — who was to take office onuly 3 could take a
decision concerning these posts. The complainastneéified of this
decision the following day. At the beginning of yJtthe complainant,
whose appointment had just expired, sought to tEnewhat stage
had been reached in the recruitment process fopakefor which he
had applied. On 7 July he was informed by the Heatie Cabinet of
the Secretary General that, as far as avian irduevas concerned, a
decision had been taken to focus on Africa and ,feia that, for the
time being, arrangements seemed to be “on standby”.

The Head of the Human Resources Department inforthed
complainant by an e-mail of 14 July 2008 that it Heeen decided
to discontinue recruitment for the post for whiah tmad applied. On
8 August 2008 the complainant sent the Secretanefaé a letter in
which he complained that he had not been informéctially of
the “freeze” of the post and in which he requestethpensation for
all material injury suffered on account of the calfation of the post to
which, he had been “repeatedly and formally” assurtee would
be appointed, and for moral injury on account o fhederation’s
“offhand treatment” of him. He added that he wouwgjdantify his
claims in due course, which he did in an e-mai2®fSeptember. In a
letter of 30 September 2008 the Secretary Genegdled that the
Federation had never appointed or made a committwe@tppoint
either him or any other candidate to the post iastjon. That letter,
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which the complainant considers to be a dismisgahis appeal,
constitutes the impugned decision.

B. The complainant, who states that the dispute tamthe manner
in which the Federation handled his case, firstt@oms that the
Federation had undertaken to appoint him to the pb&Avian and

Human Influenza Coordinator, Americas Zone”. Heergefto certain
events and to e-mails which, in his opinion, shdwatteveryone
thought that his posting to Panama was not an esabtyt but a

certainty which was openly adverted to by a nuntesenior officials.

The complainant also submits that the Tribunal kafined the

conditions to be fulfiled in order that a promigeade by an
international organisation to a member of its staffbinding: the

promise must be substantive and must come from @oeneompetent
to make it; breach of the promise must cause injorthe person who
relies on it; and the position in law must not halered between
the date of the promise and the date on whichlfudfint is due. He
claims that these conditions were met in the instase, so that he
legitimately believed, in good faith, that he wolle appointed to the
post in question.

Secondly, relying on the Tribunal's case law, tleemplainant
submits that the Federation failed to dischargeluty to inform him.
He received no clear information about the suspensf the post in
question, despite the fact that he had “a majoeré@st in knowing
within a reasonable period of time whether he cawddnt on the
post”, given that his appointment was coming tead and would not
be extended.

He also states that the Federation’s failings dffitand attitude
indisputably caused him material and moral injury.

The complainant asks the Tribunal to award him cemsgtion for
material injury suffered on account of the candigtaof the post to
which, he had been repeatedly assured, he woudghpeinted and the
Federation’s “procrastination” in informing him tleef within a
reasonable period of time, and compensation fomMmojury suffered
on account of the Federation’s “offhand treatmerfittiim.
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C. Inits reply the Federation holds that the complesnrreceivable,
because the complainant has not exhausted thenahtemeans of
redress prescribed by the Staff Regulations ofderation.

On the merits, the defendant explains that thesd@tito suspend
the recruitment process was taken for perfectheatbje and valid
reasons and in exercise of its discretionary atuthomhich is
recognised by the case law. It disputes the comgtdiis argument that
he received a promise to appoint him to the poguigstion and points
out that on 16 May 2008 he was advised by the Segr&eneral that
the recruitment process was under way, but thatsheuld not
anticipate its outcome.

The Federation asserts that the complainant wasiaidrmed of
developments in the recruitment process, of itpension and then of
its cancellation. When he was notified on 13 Jub@B82by the Head of
the Cabinet of the Secretary General of the suspes the process,
he replied that he would wait until the new Secret@eneral took
office before seeking further information. The defent draws
attention to the fact that the new Secretary Gérdseided to cancel
the recruitment process and the complainant wasrnrdd of this
without delay. At that point he accepted this deais and
acknowledged in an e-mail of 12 July that the Fatil@n had no legal
obligation towards him.

D. In his rejoinder the complainant submits that he ot follow
the Federation’s internal appeal procedure becaaseording to
Article 12.2.1 of the Staff Regulations, interna¢ans of redress are
available only with regard to the terms of appoietitnor provisions of
the Staff Rules or Staff Regulations. He pointsthat the dispute does
not concern his appointment or the applicationpafcsfic provisions of
the Staff Rules or Staff Regulations, but the falto apply general
principles of law recognised by the Tribunal.

On the merits he presses his pleas. He maintaatsothing to
the vague information which he was given during theruitment
process, it was hard for him to ascertain whether process had
been cancelled. He finds this cancellation allritere “questionable”
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because the Federation subsequently publishedamepmotice for a
post with a different title, but also based in Raaaand with a job
description similar to that of the post for whioh ad applied.

E. In its surrejoinder the Federation considers thatgrovisions of
the Staff Regulations did not in any way preveet¢bmplainant from
filing an appeal with the Joint Appeals Commissilimits opinion, he
ought to have submitted his appeal to the Commissie@rder to find
out whether it was receivable.

The defendant maintains its position on the meitd rejects the
complainant’s “insinuations” that the unfilled postas advertised
again under a different title.

CONSIDERATIONS

1. The complainant entered the service of the Federadn
1 January 2004 as Head of the Health and Care Degatr He was
given a three-year fixed-term appointment, whicls watended twice,
ultimately until 30 June 2008.

2. The post of “Avian and Human Influenza Coordinator,
Americas Zone” was advertised in April 2008. Themptainant
applied for it and was shortlisted. On 16 May hesiwdormed that no
final decision had been taken regarding an appe@ntrto the post in
question.

On 12 June 2008 the decision was taken to suspbed t
recruitment process for this post pending the arriof the new
Secretary General of the Federation. The complaivas informed of
this on 13 June by the Head of the Cabinet of #meé®ary General, to
whom he replied that he would wait until the newci®tary General
had taken up his duties before seeking more infooma

On taking office on 1 July 2008 the new Secretamnéal
decided to cancel the recruitment process for et for which the
complainant had applied. The latter was informedhed on 10 July.
He signalled his disagreement first during a cosaton with
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the Acting Legal Counsel of the Federation and thgna letter to

the Secretary General of 8 August 2008. In thitetehe stated that
the belated decision to “freeze the post and theef@dion’s

procrastination in sending [him] clear, unambiguoudsrmation about
the repercussions of this freeze on [his] situaitoine future ha[d] had
sizeable material and non-material consequenceifol personally,

over and above the fact that [he] had to look fgolavery fast”. He

therefore requested compensation for all the natiejury suffered on

account of the cancellation of the post.

In an e-mail of 25 September 2008 to the Secre@eyeral,
the complainant evaluated the injuries which he batfered and
for which he requested compensation. On 30 SeptethbeSecretary
General replied that, with regard to the post fanioh he had
applied in April 2008, no appointment had ever begade and no
commitment to appoint him or any other candidatd kaer been
given.

Since he considered that the Secretary General roptted
his appeal by this letter of 30 September 2008, ctiraplainant filed
a complaint with the Tribunal on 23 December 20G&kig
compensation for the material injury which he haflesed on account
of the cancellation of the post in question and pensation for the
moral injury which he had suffered on account ¢ ffederation’s
“offhand treatment” of him.

3. The defendant submits that the complaint is irnedde
because the complainant has not exhausted thenahtemeans of
redress.

4. The complainant admits that he did not follow théeinal
appeal procedure. He says that his reason foribgrgs case directly
before the Tribunal is that access to internal rmedmedress is strictly
limited to cases concerned with the terms of appunt
or provisions of Staff Rules or Staff Regulatiomte submits that
his dispute with the defendant does not concernalpisointment,
which ended on 30 June 2008, or the applicatiospetific provisions
of the Staff Rules or Staff Regulations, but theldtation’s failure

6
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to apply general principles of law. In his opiniofrticle 12.2.1 of
the Staff Regulations, by requiring an expressresfee to terms
of appointment or to the provisions of the Staffldguor Staff
Regulations, excludes disputes regarding genetatciptes of law
recognised by the Tribunal from the competencehefappeal body,
notwithstanding an “ambiguous” provision of the fSRegulations to
the effect that these Regulations must be appliadtie light of
general principles of law and equity, as well asggal principles of
international civil service law”.

5. The Tribunal will not accept the complainant’s argunt.

The fact that the Staff Regulations of the Fedematiequire
express reference to terms of appointment, ordwigions of the Staff
Rules or Staff Regulations for the filing of anamal appeal, does not
exclude appeals based on a breach of general glgaodf law from
the competence of the Joint Appeals Commission.irkernational
organisation must comply with these principles,einglia, in its
relations with its staff and an internal appeal ypbasl necessarily
competent to review such compliance.

Moreover, the Tribunal must point out that wereoitfollow the
complainant’s argument, it would have to declingsgiction to hear
the dispute, since Article Il, paragraph 5, of &satute similarly
stipulates that the Tribunal is competent to heamplaints alleging
non-observance, in substance or in form, of thendeof appointment
of officials [of the Federation] and of provisionsf the Staff
Regulations”. But naturally these provisions haesar prevented the
Tribunal from ruling on breaches of general pritespof law.

6. According to Article VII, paragraph 1, of the Statu“[a]
complaint shall not be receivable unless the damignpugned is a
final decision and the person concerned has extdustich other
means of resisting it as are open to him underagdicable Staff
Regulations”. The only exceptions allowed under Thibunal's case
law to this requirement that internal means of esdrmust have been
exhausted are cases where staff regulations pravide decisions
taken by the executive head of an organisation nate subject to
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the internal appeal procedure, where there is amrdinate and
inexcusable delay in the internal appeal proceduhere for specific
reasons connected with the personal status of ¢imeplainant he
or she does not have access to the internal appdglor, lastly, where
the parties have mutually agreed to forgo this irequent that internal
means of redress must have been exhausted (seegxéonple,
Judgments 1491, 2232, 2443, 2511 and the case ited therein,
and 2582).

In the present case, since the complainant was oime nof
the situations where direct referral to the Triduwauld have been
permissible, his complaint is irreceivable for faéd to exhaust the
internal means of redress and must be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 7 May 20%0€,Seydou Ba,
Vice-President of the Tribunal, Mr Claude Rouilletydge, and
Mr Patrick Frydman, Judge, sign below, as do I,h€ahe Comtet,
Registrar.

Delivered in public in Geneva on 8 July 2010.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



