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108th Session Judgment No. 2907

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr J.-M. D. agsti the United
Nations Industrial Development Organization (UNIDOh 9 June
2008 and corrected on 9 July, UNIDO's reply of 28&dber 2008, the
complainant’s rejoinder of 28 January 2009 and @rganization’s
surrejoinder of 7 May 2009;

Considering Articles I, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmb¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedjriga may be
summed up as follows:

A. The complainant, a French national born in 1948\ UNIDO
in 1991 at Headquarters in Vienna as Director af thdustrial
Investment Division at the D-2 level. In July 19@&er having held a
variety of functions, he was appointed to the pddhspector-General
in the Office of Internal Oversight, likewise avé D-2. The title of
this post changed twice during the complainant'aite; from March
2002 onwards he was referred to as Director ofiternal Oversight
Group.
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In September 2002, in light of the external auditoeport on
the Organization’'s accounts for the financial peér000-2001, the
Programme and Budget Committee recommended thaDiteetor-
General “strengthen the internal oversight functiona systematic
manner, inter alia through an improved staffingfipgb During a
meeting on 14 October the Director-General inforrtedcomplainant
that, further to that recommendation, he intendeplace the Internal
Oversight Group with a new Office of the Comptroligeneral and to
fill the post of Comptroller-General by open conifi@h. These
measures were announced to staff in the Directore@d's Bulletin of
14 November 2002. In that same Bulletin the DireGeneral stated
that the high number of staff at the D-2/L-7 lewehs financially
unsustainable and that, consequently, further eiina of
appointments for staff at that level, other thannilging Directors,
would not be warranted. The complainant’s fixedrerontract was
due to expire on 31 December 2002.

The Director-General wrote to the complainant onDEzember
2002 regarding possible future assignments. Rafeto their earlier
discussions, he noted that the posts in which traptainant had
expressed an interest were encumbered and he tigedo give
further consideration to field assignments, addirag a solution would
have to be found before the complainant proceedeghoual leave at
the end of the year. The complainant replied orb&2ember that he
intended to apply for the post of Comptroller-Gethebut that he
would certainly consider other proposals correspantb his level and
experience in the event that he was not selecte@riphasised that he
hoped to be able to remain at Headquarters at ledisthe end of the
school year, because his two daughters were atignsithool in
Vienna, whilst his wife was working in Geneva.

By a memorandum of 13 December 2002 the Directothef
Human Resources Management Branch offered the eomapk
two field positions: Regional Director of the UNID®egional
Office in Bangkok (Thailand), and Director of theNUIDO Office in
Madagascar. Both positions were at the L-6 level mneach case a
two-year appointment was offered. In a letter oDE&ember 2002 the
Director-General informed the complainant that ¢heffers had been
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made to him “to ensure the continuation of [hisive® with the

Organization”, because there were no vacancielBeabt2 level, and
that he needed to have a reply from the complaibgri24 December
2002 at the latest. He added that he would consa&nding the
complainant’s contract until the end of March 2@®8he event that he
decided to decline both offers and to await the metion of the

recruitment process for the post of Comptroller-&ah but that,

should the complainant not be selected for that, @odecision on his
future contractual status would then depend orveweof field duty

stations and the availability of suitable vacaneiethat time.

The complainant replied, in a letter dated 24 Ddmm2002, that
in view of his family situation he was unable tocept any field
assignment at that time. He noted that the DireGimeral intended to
renew his contract for three months pending corgietof the
recruitment process for the post of Comptroller-&ah but expressed
his concern as to “the vagueness of [his] contedcstatus” in the
event that he was not selected for that post. Hewdw an e-mail
of 9 January 2003 he informed the Director of thertdn Resources
Management Branch that he had decided to accepmffdseof a two-
year appointment as Regional Director in Bangkakwés assigned to
this post with effect from 1 January 2003 by a sieci dated
10 January 2003, but he did not take up his funstia Bangkok until
the beginning of May, when UNIDO had obtained ceae for his
appointment from the Thai authorities.

When the complainant’s appointment expired at tie @ April
2005, it was initially extended by six months. ChQctober 2005 he
was offered a further extension, this time for aation of three
months. The complainant accepted this extensionpbw December
2005 - the Director-General’s last day in officke-wrote to the latter
to request a review of the decision to extend bigract by only three
months. He stated that his request for review aldended to earlier
related decisions commencing with the decision@®@fdnuary 2003 to
appoint him to the L-6 level post of Regional Dimedn Bangkok. He
objected in particular to the fact that, on beiagssigned to the field,
he had only been granted a letter of appointmedeuthe 200 series
Staff Rules, and that he had not been informed haf practice
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of issuing two parallel contracts — one under th@ eries Rules and
another under the 100 series Rules — to staff wie weassigned to
the field after having served at Headquarters uraletO0 series
appointment.He asserted that, unlike him, all his colleagués Wwad
been reassigned from Headquarters to the fielcdbbaédfited from this
practice, and that the decisions of 10 January 20@8 19 October
2005 were therefore arbitrary and discriminatorg &tlded that the
latter decision was also arbitrary and discriminaio that he had been
offered an extension that was significantly shotten that which had
been offered to his colleagues.

Replying on behalf of the Director-General, thei€f-in-Charge

of the Human Resources Management Branch informed t
complainant by letter of 6 February 2006 that, sihe had accepted
the offer of the post in Thailand on 9 January 2068 decision to
appoint him to that post could no longer be chajéeh With regard to
the disputed three-month extension of his appointmshe noted
that he had since accepted a two-year extension3inianuary 2008,
so that his claim in this regard had already besisfeed. As for the
practice of granting parallel 100 and 200 seriegtregts, she pointed
out that the complainant was not in the same siluats the colleagues
to whom he referred.

On 5 April 2006 the complainant lodged an appedhhe Joint
Appeals Board requesting that UNIDO restore his [2&l, or its
equivalent under the 200 series Rules (i.e. L-7jh weffect from
January 2003. The Board issued its report on 13uaep 2008.
Contrary to the view put forward by the Organizatiot deemed
the appeal to be receivable not only with respecthe decision of
19 October 2005, but also with respect to thatG@f4nuary 2003, on
the basis that the complainant might have chaliénges field
appointment earlier had the Administration infornmdch in January
2003 of the practice of issuing parallel contradtsconsidered that

" Subject to certain exceptions which are not releva the present case, the
200 series Staff Rules are applicable to staff mesl@pointed for service with
technical cooperation projects. The 100 seriesf Rafes are applicable to all other
staff members, except for those engaged for comfeseand other short-term service.
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UNIDO had breached the duty of care it owed the glamant by
compelling him to take a decision either to ledwe ©rganization or to
accept a field assignment at a lower level withipeaiod of less than
one month. The Board also noted that the decisodriongrant further
extensions at the D-2/L-7 level, as announced ineldber 2002, had
not been implemented following the complainantassgnment to the
field and that in this respect he had been trediféetently from two of
his D-2 level colleagues. It recommended
inter alia that he be offered a 100 series contaacthe D-2 level
ad personantfior the period from 1 January 2003 to 31 Janu8g62

By a memorandum of 7 March 2008 the new Directonésal
informed the Board that he rejected its conclusioasd
recommendations and that he had therefore decinledismiss the
complainant’s appeal in its entirety. That memotand which
constitutes the impugned decision, was forwardethéocomplainant
on 13 March 2008 together with a copy of the Baardport.

B. The complainant contends that UNIDO breached ity dti care
and failed to act in good faith. He submits thétrahe had indicated
by letter of 24 December 2002 that he was unablactept a field
assignment, it simply stopped negotiating. Whendterned to work
in January 2003, he was informed that he had omy thoices:
Thailand or Madagascar at the L-6 level. Sincechigtract had expired
along with his medical insurance, and facing thespect of financial
hardship for his family, he felt compelled to adcepe post in
Thailand. Furthermore, whereas he was informed ttixte were no
vacant posts at Headquarters, a colleague wasdftero such posts.
The Administration did not explain to him the siggance of the
practice of granting parallel 100 and 200 seriestregts to staff
members reassigned to the field. Moreover, thecpoiinnounced
in the Director-General's Bulletin of 14 Novembef02, which
supposedly justified demoting him to the L-6 lewslas not applied
subsequently to similarly situated D-2 level cajjeas. He adds that
the Organization did not show proper regard for dlignity and
reputation in reorganising the internal audit fumet Not only was he
not consulted, but when staff were notified of teerganisation, no
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indication was given as to the role that he woutvehin future.
Moreover, the fact that he was not designated amd\€Comptroller-
General pending completion of the recruitment psecgave the
impression that he must somehow have disgracecelims

The complainant also contends that he was discait®hagainst
as a result of UNIDO's failure to inform him of tipeactice of granting
parallel 100 and 200 series contracts. He arguat appointments
under the 200 series Rules carry fewer guarantemxeming
employment and career development. In particultaff snembers
holding 200 series contracts are not given the seonsideration for
vacant posts at Headquarters as those holding
100 series contracts. He points out that the Jéippeals Board
rejected the Organization’s argument that his fetdignment was a
new assignment which he unconditionally accepteer dfis previous
contract had expired, as it considered that thatkbeen no break in
service. He adds that he also suffered unequalntezd in relation
to the short extensions of his assignment in Thdjlavhich violated
UNIDO’s policy of granting three-year extensionspdathat his
performance was not appraised by the former Direg&tneral.

According to the complainant, his demotion to leveé was
a hidden disciplinary measure imposed after theraat auditor had
identified shortcomings in the Organization’s imt&r audit function.
This measure was one of a series of decisions tdikgng the former
Director-General’s tenure which amounted to harasgsm

The complainant asks the Tribunal to set aside itfgugned
decision and to award him material damages equivaie what
he would have earned at the D-2 level from 1 Jgn2&03 until
the execution of the present judgment, including sallaries, step
increases, emoluments and pension rights, togethbrinterest. He
also claims moral damages and costs, and he rsqulest the
Organization be ordered to reinstate his D-2 lenveler the 100 series
Staff Rules with effect from 1 January 2003.

C. In its reply UNIDO submits that the complainant&ims are
receivable only insofar as they concern the detisib 19 October
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2005 to extend his contract by three months. Hisnmd relating to
earlier decisions are irreceivable because he didchallenge those
decisions in due time. It rejects the argument tigtfear of reprisals
exempted him from complying with the applicable gifimits, and
observes that the allegation that he only recerglyame aware of the
practice of issuing parallel 100 and 200 seriedraots is not credible
in view of the functions that he has performechia past.

On the merits UNIDO states that a field restructgiexercise was
under way in 2005 when the complainant’'s two-ygguointment as
Regional Director was due to expire, hence the neéssue two short
extensions pending the finalisation of that procéisslenies that he
was transferred to the field against his will andbraits that the
allegation that it stopped negotiating and told hinat he could
only choose between Madagascar and Thailand isatbated by the
evidence, which shows that the Director-General in&ided him to
apply for the post of Comptroller-General and wilfing to grant him
a three-month extension of contract to enable hondb so.
The complainant’s 100 series appointment as Direatdhe Internal
Oversight Group had expired and he unconditiorediyepted the offer
of an assignment in Thailand under the 200 sendgesROnce UNIDO
had obtained clearance from the Thai Governmentyée granted a
two-year appointment in accordance with that offére Organization
therefore considers that it acted in good faith aathplied with its
duty of care.

The defendant also denies the allegation that inecfor-General
did not negotiate in good faith with respect to asc posts at
Headquarters. It asserts that the two posts tohwtiie complainant
refers are in fact one and the same, and thatdkeip question had
been offered to another staff member, who had aedepin August
2002.

With regard to the complainant’s allegation of umngreatment,
it points out that his situation is different frahmat of the colleagues to
whom he refers. The complainant was offered the po$hailand in
the context of the restructuring of the Organizaiim 2002, one of the
objectives of which was to align senior staff lesvelith programmatic
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requirements. His colleagues were transferred edfitid in different
circumstances, long after that objective had beadnesed, and they
retained their grade as well as their 100 seriesracts, which had not
expired. He has not established, in its view, that was treated
differently from any other staff member in simillactual and legal
circumstances.

The Organization denies that the restructuring ted internal
oversight function harmed the complainant’s digratyreputation. It
points out that this restructuring was undertakertha request of
UNIDO’s Member States, and there was nothing togesgthat the
complainant had somehow disgraced himself. As lier dbsence of
performance appraisals, it states that this claintgarly irreceivable.

Lastly, UNIDO rejects as unsubstantiated the atlegathat the
complainant’s appointment as Regional Director tituted a hidden
disciplinary measure and likewise his allegatiohkarassment, which
it deems to be irreceivable.

D. In his rejoinder the complainant presses his pleles maintains
that he was unaware, at the time when he accepsedppointment
as Regional Director, of the practice of grantingrgtlel 100 and
200 series contracts, and argues that he was netited with regard
to the alleged field restructuring exercise. In View, the decision to
grant him short extensions of contract where tine no grounds for
doing so supports his pleas of harassment and ahdogatment.
Citing Judgment 2742, which involved another orgation, he also
asserts that the decision to abolish the Intermak€)ght Group and his
post as Director of that Group violated Article 16f UNIDO’s
Financial Regulations, since it left UNIDO withowny internal
oversight function from mid-November 2002 until he 2003, when
the Comptroller-General took up his functions.

E. Inits surrejoinder UNIDO maintains its positiohpbints out that,
contrary to the complainant’s assertion, it was@time left without
an internal oversight function, since the staffigresd to the Internal
Oversight Group continued to perform their functiamtil they were
reassigned to the Office of the Comptroller-Gen@malune 2003. It
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adds that the complainant’s reliance on Judgme#? & misplaced: in
the case leading to that judgment, unlike him, tamplainant
challenged the contested restructuring in a tinmabnner, and the
Financial Regulations of the defendant organisatvene in any case
not the same as UNIDO'’s.

CONSIDERATIONS

1. The complainant, a French national, joined UNIDO on

1 October 1991 as Director of the Industrial Ine@tt Division at the
D-2 level. When a new Director-General of the Oigation took
office in December 1997, he was serving as ManaBiingctor of the
Division of Administration. After being appointed tthe post of
Assistant Director-General for External RelationsMarch 1998 and
to that of Inspector-General in the Office of Im&rOversight, he was
entrusted as from March 2002 with the duties ofeBtior of the
Internal Oversight Group reporting to the Direc&eneral.

2. On 24 September 2002 the Programme and Budget
Committee of UNIDO considered the report of theeexal auditor
on the Organization’s accounts for the financialque2000-2001. One
of the conclusions reached in this report wastti@internal Oversight
Group did not have sufficient resources satisfégtao perform its
review functions. The Committee therefore recommenda
strengthening of the Organization’s internal ovgrsifunction through
an improved staffing profile, inter alia. In ordey follow up this
recommendation the Director-General explained irs iulletin
of 14 November 2002 that he had decided to reptheelnternal
Oversight Group with an Office of the Comptrolleest&ral, which
would be headed by a senior official recruited bsnpetition.

3. Around the same time the Director-General had @egics
part of a policy aimed at solving the serious fitiahdifficulties then
being experienced by UNIDO, substantially to cué thumber of
directors at D-2 level (or the equivalent L-7 lgve&uch an intention
could already be discerned in the earlier decisiannounced in the
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Director-General’'s bulletin of 15 February 2002 6- énhance the
Organization’s efficiency by reconfiguring the Satariat into three
large divisions, each of which was to be led byea managing
director recruited by competition. Indeed, onelwf tonsequences of
this decision was that several directors lost tpests. Pursuing this
approach, the Director-General announced in theveabmentioned
bulletin of 14 November 2002 that “the alignmentsefior level staff
with programmatic requirements wjould] be implengghturing the
coming months”, and he stressed that he was “algreathat the
current high number of D-2/L-7 level of staff [wahancially not
sustainable”. He added that “[a] number of stepsadress this
situation [had], therefore, been initiated, whidtlude[d] separation
through natural attrition, reassignment to fieldficafs, and
reappointments”, and that “[a]s a result any furtlegtensions of
appointments of staff at the D-2/L-7 levels, otkiean the Managing
Directors, [would] not be warranted”.

4. On 14 October 2002, just as the Internal Overs(ghaup
was starting an audit of the Organization’s promest activities, the
complainant was summoned to a meeting at which Rirector-
General upbraided him for initiating this audit kaut his
authorisation.

The next day the Director-General invited the camant to have
lunch with him, to discuss his career prospectscofding to
the complainant, the Director-General indicatedt thawas highly
unlikely that he would be selected for the ComtreGeneral post
that was to be filled in March 2003 and that, if ather post at
Headquarters proved to be available, he should idens field
assignment.

5. On 10 December 2002 the Director-General sent the
complainant a letter in which he suggested, asOiector of the
Human Resource Management Branch had already ddee aays
earlier, that he should “consider carefully the gioitity of field
assignments”. He emphasised that, as the comptaEnappointment
was due to expire on 31 December, “time [was] efédbsence”.
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The complainant replied in a letter of 12 Decentbat it was his
intention in due course to apply for the positioh @omptroller-
General and that, if he were not selected, he woaltsider another
senior post at Headquarters but that, for famihsoms, he could not
accept a field assignment in the immediate futé®.his wife was
working for the World Health Organization in Genghe had to take
care of their two daughters who were attending skimoVienna.

By a memorandum of 13 December the Director of Hugnan
Resource Management Branch offered the complaimanglternative
field positions at the L-6 level (equivalent to tBel level), namely
that of Regional Director of the UNIDO Regional 0# in Bangkok
or that of Director of the UNIDO Office in Madagasc

On 16 December the Director-General sent the cdngia a
letter urging him to accept one of these postseanphasising that they
had been offered to him “to ensure the continuatbifhis] service
with the Organization” and that, since the postgestion had to be
filled as soon as possible, the complainant sheeidl his response “as
soon as possible, but no later than 24 Decembe2”26faving stated
that he “would consider extending [his] contraat flaree months till
the end of March 2003” if the complainant prefertedremain at
Headquarters pending the completion of the recentrprocess for the
post of Comptroller-General, the Director-Generalnged out that,
should he not be the successful candidate, “a idactn [his] future
contractual status wjould] then depend on [a] neviEd field duty
stations and the availability of suitable vacanaethat time”.

By a letter of 24 December 2002 the complainanficoed that,
for the time being, he could not accept eitherhef field assignments
offered to him because of the above-mentioned cdimgefamily
reasons. He asked to be allowed to remain in a giokleadquarters
and he emphasised that, to that end, he would Hiengvito be
transferred to a D-1 post if necessary.

6. After the holiday period at the end of the year hew

UNIDO Headquarters was officially closed — the ctamant had a
meeting on 9 January 2003 with the officer-in-cleag the Human
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Resource Management Branch at the end of whichnlaéyf decided
to accept the post of Regional Director in Bangkolorder to retain
security of employment. By a decision of the DicegBeneral of
10 January 2003 he was thus assigned to this gosom 1 January
2003 under a contract which was subsequently egtesdveral times
for varying periods.

7. On 7 December 2005, the last day of the term dtefbf
that Director-General, the complainant requested to review the
decision of 19 October 2005 offering him an extensif his contract
for a period of only three months and, more fundaally, the
aforementioned decision of 10 January 2003 as wasllall the
subsequent decisions extending his assignmentg@isrié Director in
Bangkok. This request for review was based intier @h the fact that
the complainant had been employed in this postusketly under
200 series contracts applicable to project perdonat working at
Headquarters, which are much less favourable than100 series
contracts held by staff at Headquarters. He comtgnthat, in
accordance with a practice of which he had onlyemdg become
aware, Headquarters staff reassigned to the fiele woutinely issued
with parallel 100 series and 200 series contragtéch gave them
greater job security and enabled them to receii@ityr consideration
for vacant posts at Headquarters. The complaitanétore considered
that he had been subjected to arbitrary and distaitory treatment.

8. As this request for review was dismissed, the campht
lodged an appeal with the Joint Appeals Board whiglhts report of
13 February 2008, deemed his claims to be bothivedge and well
founded and therefore recommended in particular “tha Appellant
be offered a 100 series contract at D-2 graate personarmfor the
period 1 January 2003 to 31 January 2006".

9. By a decision of 7 March 2008 the new Director-Gahe

nevertheless rejected the Board’s recommendationdeasmissed the
complainant’s appeal in its entirety.
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That is the decision that the complainant impugefore the
Tribunal. It should be noted that he has since bappointed
UNIDO Representative to the United Nations and oth&ernational
organisations in Geneva and Director in the Bufearganizational
Strategy and Learning, with effect from 1 Septenif}o.

Receivability

10. The Organization argues that the complaint is @neble
in that most of the claims contained in it are tibaared. It submits
that the decision of 10 January 2003 and all tHeseguent decisions
which the complainant is now asking to have seleasiad already
become final by the time he lodged his internalesgb@mgainst them,
with the sole exception of the decision of 19 Oeta?005.

However, according to the Tribunal's case law asl#ished in
Judgments 752, under 4, and 2821, under 9, for gearaxceptions
may be made to the applicable time limits when egamisation, by
misleading the complainant or concealing some paper him or her,
has deprived that person of the possibility of ets&ng his or her right
of appeal, in breach of the principle of good faith

As the Joint Appeals Board rightly found, this cése must be
applied here owing to the particular circumstangeswhich the
complainant’s successive contracts were concluded.

It is true that the contracts in question cleamgicated that
they were governed by the 200 series Staff Ruleswever, the
Organization does not dispute the existence ofpthetice, on which
the complainant relies, of usually or routinely visg) a parallel
100 series contract to Headquarters staff reassignthe field under a
200 series contract. In addition, there is no ddbat the advantages
inherent to a 100 series contract are such thawlzed of this contract
has a substantial bearing on a staff member’s gmy@at relationship
with UNIDO. Consequently, however surprising thisagiice of
awarding parallel contracts may seem, the Tribwoakiders that the
Organization could not, without breaching its dutl good faith,
conceal from the complainant the fact that he waghée to benefit
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from this practice when he was assigned to Thaikamdl during the
subsequent extensions of his appointment. Hencalibee-mentioned
time bar cannot be applied to the complainant, states that he did
not learn of the existence of this practice untvmber 2005 from
contacts with colleagues also serving as UNIDO esgntatives, and
who lodged his internal appeal within the new tilimeit running as

from the discovery of this essential fact.

11. None of the three opposing arguments put forwardhay
Organization can be accepted.

It first submits that the complainant’s explanatibat the delay in
lodging his appeal was due to his fear of beingezibd to reprisals by
the former Director-General does not justify higuf@ to comply with
the applicable time limit. That statement is cadrredout
it does not alter the fact that, owing to the unfadnditions under
which the disputed contracts were signed, this tiimeét had not
started to run. Since this time limit did not applye reasons for the
complainant’s failure to file his appeal earliereaby definition,
irrelevant.

Secondly, the Organization questions the credjbilitf the
complainant’s statement that he knew nothing ofpitaetice of issuing
parallel contracts to former Headquarters staff ssemed
to the field. It argues that he could not have bamaware of the
existence of this practice in view of his levelreSponsibilities within
the Organization and especially since he had pusiyobeen the
Managing Director of the Division of Administratiorlowever, since
the Organization concealed an item of informatidrcl the principle
of good faith required it to disclose, the burdéproof lies with it and
the mere speculation on which it relies is notisight to establish that
the complainant really knew of this practice.

Lastly, UNIDO submits that the complainant was atitled
to benefit from the practice of awarding paralleintracts because
he was not reassigned to the field during the dimtu of
his contract, but was assigned to the post in cuestinder a
new appointment following the expiry of his prewsogontract. This
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presentation of the facts is contrived. In the anstcase the
complainant’s change of post clearly took placdhia context of an
ongoing employment relationship which in reality deait a simple
reassignment and not the end of an appointmerwwelll by fresh
recruitment. The Tribunal notes, moreover, that gbhesonnel action
form of 10 January 2003 terms this change of pdstassignment” to
the post of Regional Director in Bangkok.

12. All the claims entered in the complaint must therefbe
regarded as receivable.

The merits

13. The facts set out above show that the complainant’s

reassignment was part of the Director-General'shdedte policy

to reduce the number of senior officials at D-2eleat UNIDO
Headquarters. According to the Tribunal’'s case lawternational
organisations may undertake restructuring by reduoir reassigning
their staff, even for the sole purpose of makinddmiary savings (see,
for example, Judgment 2156, under 8). However, emuth every
individual decision adopted in the context of suektructuring must
respect all the pertinent legal rules and in paldicthe fundamental
rights of the staff concerned.

14. In this case, it is plain from the submissions thatdecision
of 10 January 2003 to reassign the complainanedaidb meet these
requirements in several respects, particularly ccoant of the hasty
manner in which it was adopted.

15. The Tribunal will not accept the plea put forward the
complainant in his rejoinder that his reassignmeat rooted in a
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decision by which the Director-General unlawfullypolished the
Internal Oversight Group. Contrary to his submigsjothis group
was not abolished until the Office of the Comp&plGeneral was
actually established in June 2003, and the Orgaoizavas not
therefore in breach of its duty under its FinandrR#gulations to
maintain an internal audit service. The referemcéhis connection to
Judgment 2742 is therefore irrelevant.

16. There is, however, merit in the complainant’s pileat the
decision of 10 January 2003 was taken in breacthefprinciple of
good faith and of the duty of care which an intéomal organisation
owes it staff.

It must be emphasised that, as was found earlienvetixamining
the complaint’s receivability, the Organization &cked the principle
of good faith by concealing from the complainarg #xistence of a
practice which would have enabled him to hold a &6fles contract
during his assignment in Thailand.

Equally injurious to the complainant’'s rights wetlee actual
conditions under which he was forced to acceptfibld assignment.
Indeed, the evidence on file has convinced the uhab that, as
the expiry of the complainant’s contract on 31 Deber 2002
approached, the Organization built up the presswoeind him and
thus made it impossible for him to decide calmlyatviposition to
adopt on the assignments offered to him.

17. Firstly, the Tribunal notes that the urgent natofethe
complainant’s choice in this matter, which the Adisiration
repeatedly stressed in its dealings with him, wageality largely
artificial. Apart from the fact that it was the @ugzation itself which,
by previously giving the complainant a contracboafy eight months,
had set this deadline of 31 December 2002, there mathing to
prevent it from proposing that the complainant $thqarovisionally
retain his position as Director of the Internal @ight Group, rather
than giving it to an officer-in-charge, which is athhappened in
practice. Furthermore, the Organization does rectvely refute the
complainant’s specific allegations that, contrasthe information he
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had received, there was no particular urgency ltotHe two field
positions he was offered. Indeed, the post whichturaed down
actually remained vacant for a very long time.

18. Secondly, it is clear from the submissions thatydaer
much the Organization may deny it, the complaimiainot receive an
unequivocal assurance that his contract would hended for three
months if he chose to remain at Headquarters witlew to applying
for the post of Comptroller-General. In the proagegd before the
Tribunal the Organization has for the first timeoguced a draft
contract and accompanying letter to that effecediat January 2003.
However, not only is it surprising that no mentiwas made of these
documents in the proceedings before the Joint Apd@aard, but the
Organization acknowledges that it is by no meamntairethat they
were actually sent to the complainant. Even thotlgh failure to
inform him might have been ascribable simply to eustrative
negligence, it objectively resulted in the compdainbeing kept in a
state of uncertainty as to his immediate futurerthermore, it was
incumbent upon the Organization to take the necgs$aps to ensure
that the contract extension was offered before dRkpiry of the
previous contract which, by definition, placed tb@mplainant in a
situation of legal uncertainty.

19. Lastly, it is plain from the file that the Organiiwan scarcely
made any genuine efforts to offer the complainanea position at
Headquarters commensurate with his expectatiors) #gnough he had
made it clear that he would be willing to acceptidgon to the D-1
level. As the complainant rightly contends, if hadHailed to obtain
the post of Comptroller-General, he could have l@ssigned to the D-
1 position of Director of the Internal Oversighta@p, which was also
created in the Office of the Comptroller-General &r which he was
gualified. Similarly, the post of Director of thefrfca Bureau, which
was likewise at the D-1 level, in which the compéait had expressly
shown an interest, was not offered to him although
it was being held temporarily by a staff memberaalower grade
pending the appointment of a new director, whiath bt occur until
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2004. The Organization points out that both postsewio be filled by
competition. Nevertheless, it should have inforntieed complainant
about the availability of these jobs, and its argabthat after all he
did not apply for either of them is of no conseqienvhatsoever.
Indeed, this circumstance, which may readily belampd by the fact
that, in the meantime, he had taken up his new pesRegional
Director in Thailand, arose after the disputed sipmnent and
therefore has no bearing on its lawfulness.

20. The Organization, by thus placing the complainamtai
position where he was in effect compelled to accepe of the
assignments to the field proposed for reasons ofsopeel
management policy, breached both the principleaaidgfaith and its
duty of care to the complainant. This attitude it the more
inexcusable for the fact that the complainant hadydars’ seniority
within UNIDO and that, in turning down previous jalffers, he had
drawn attention to his difficult family situatiortp which no real
consideration was given.

21. Some aspects of the Organization’s conduct towahes
complainant during the period prior to the disputedssignment also
injured the complainant’s dignity. The evidencefibem shows that the
complainant was not consulted at all about theitdwolof the Internal
Oversight Group of which he was the Director, oowtithe conditions
surrounding the reorganisation of the audit functim UNIDO,
whereas he ought to have been consulted, if onlya asatter of
common courtesy. Furthermore, the fact that thermefof the audit
function was announced in the bulletin of 14 Novem®002 without
any mention of the complainant’s future duties wki® likely to harm
his professional reputation among his colleaguesaddition, despite
the Organization’s denials, there is no doubt thatDirector-General
made some unnecessarily hurtful comments aboutdh®lainant at
the above-mentioned meeting on 14 October 2002t a6 is not
disputed that he did not undergo any performanpeségals during the
whole period when he reported directly to the Oiwe€eneral, in
other words from 1998 to 2002, whereas the Orgéinira Staff
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Rules required that such an appraisal be made amm@uml basis. This
failure to take the requisite action was not onlybrach of the
Staff Rules; it is also indicative of disinterest evaluating the
complainant’s merits and shows scant respect &dilgnity.

22. The complainant likewise has good grounds for auitey
that the decisions taken concerning him breachegtimciple of equal
treatment.

The fact, to which attention was drawn earlier, tthhe
complainant, unlike the other members of Headqtsrtstaff
reassigned to the field, did not receive a pardld€l series contract, in
itself constitutes unequal treatment for which ¢h& no objective
justification.

In addition, it is clear from the file that staffembers reassigned
to the field in similar circumstances normally re&al their former
grade and, in particular, that this was the casewof other persons
holding D-2 posts. The Organization asserts thasdhtwo staff
members were reassigned at a later date when gk dentext had
changed, but the Tribunal notes that its submissam not mention
any case of reassignment, apart from that of theptainant, where
the staff member concerned was subjected to demotimparable to
his.

23. Although the Organization thus seriously violatede t
complainant’s rights, his submission that he wasvilotim of a hidden
disciplinary measure is groundless.

As stated earlier, the disputed reassignment wiasagty rooted
in UNIDO management policy. In the complainant’seshis decision
also stemmed from the abolition of the Internal Gight Group in the
wake of criticism in the external auditor’s repoftshortcomings in the
review function within the Organization. Howevdretevidence on file
does not support the view that, when the Directen&dal adopted the
impugned decision, he intended to punish any midgonon the part
of the complainant in response to that report whisbreover, did not
find fault with the complainant personally. The Bimal also notes
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that, although the Joint Appeals Board consideteat there was
“probable cause” to believe that this was the ugdery reason for the
decision, the existence of a hidden disciplinaryasuee cannot be
inferred from mere conjecture and could not be pitetEunless it were
proven.

24. Nor, in the opinion of the Tribunal, does the evide on file
permit a finding that the Organization’s treatmehthe complainant
amounted to harassment.

However reprehensible the various above-mentiomeddhes of
the complainant’s rights may be, including thossuémg from the
decision of 19 October 2005, in that they reflestoverall attitude
which seriously injured his dignity, they cannot téeemed to stem
from harassment. The complainant contends in tnisiection that the
Organization repeatedly gave him short contracs phaced him in a
precarious situation. But in this respect the Oizmtion supplies
explanations pointing to legitimate management aessfor the
decisions in question. Lastly, although the comnmaat also submits
that he suffered discrimination on account of laganality, there is no
substantive evidence of this in the file.

25. Whilst the complainant’s arguments are rejectethasas the
latter counts are concerned, it is clear from theva findings that
the Director-General's decision of 7 March 2008 nmissing the
complainant’s internal appeal must be set asidemast the initial
decision of 10 January 2003 assigning him to thst pd Regional
Director in Bangkok as from 1 January 2003 andthadl subsequent
decisions extending this appointment until 31 Adug®B06, since all
the contracts by which the complainant was kepépost in question
must be deemed to have the same defects as tlmabdgntract. This
finding applies equally to the contract of 8 Jagu2d06 which, even
though the complainant had already at that datdleciged his
previous contracts, merely extended an assignment
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which he could scarcely call into question from @@y to the next.
The complainant is therefore right in submittingattthe must be
granted a retroactive parallel 100 series contmabétvel D-2 covering
the whole of the corresponding period.

However, he has no grounds for asking to remalieval D-2 after
1 September 2006, the effective date of his app@nt as UNIDO
Representative in Geneva and Director in the Burdau
Organizational Strategy and Learning, which is sgaisat level D-1,
since he was assigned to these new duties undad aeties contract,
the terms of which he freely accepted in full knedde of the facts.

26. It follows that the Organization must be orderedbty the
complainant the equivalent of the additional salamyd all the
allowances and other material benefits of any kinduding pension
rights and, if appropriate, step increases, whiehwould normally
have received had he been awarded a parallel 15 smntract at
level D-2 throughout the period from 1 January 26031 August
2006. All the sums in question shall bear intews8 per cent per
annum from their respective due dates until the dapayment.

27. The Organization’s serious breaches of the priecgblgood
faith and of the duty of care owed to a memberto&taff, as well as
the injury to the complainant’s dignity and the dml of the principle
of equal treatment, have also caused the complagudnstantial moral
injury. In view of the circumstances of the case Tribunal is of the
opinion that the compensation due to the complaif@nthis injury
may be fairly assessed at 25,000 euros.

28. Since he succeeds to a large extent, the comptailsan
entitled to costs, which the Tribunal sets at 5,80(s.
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DECISION
For the above reasons,

The decision of the Director-General of UNIDO oMarch 2008,
and likewise his decision of 10 January 2003 assigrthe
complainant to the post of Regional Director in 8ok as from 1
January 2003 and all the decisions extending thjgoiatment
until 31 August 2006, are set aside.

The complainant shall be awarded retroactively aalfs
100 series contract at the D-2 level for the pefroth 1 January
2003 to 31 August 2006.

UNIDO shall pay the complainant the equivalenthd additional
salary and all the allowances or other materiakbitnof any kind
which he would normally have received during thexiqd, as well
as interest on them, as indicated under 26, above.

The Organization shall pay the complainant comp#rsan the
amount of 25,000 euros for moral injury.

It shall also pay him costs in the amount of 5,60fbs.

All other claims are dismissed.

In witness of this judgment, adopted on 12 Noven#i¥19, Ms Mary
G. Gaudron, President of the Tribunal, Mr Seydou\BHee-President,
and Mr Patrick Frydman, Judge, sign below, as @atherine Comtet,
Registrar.

Delivered in public in Geneva on 3 February 2010.

Mary G. Gaudron
Seydou Ba
Patrick Frydman
Catherine Comtet
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