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108th Session Judgment No. 2906

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr S. C. agaitet European
Patent Organisation (EPO) on 19 May 2008, the ER®dy of
23 September, the complainant’s rejoinder date@@bber 2008 and
the Organisation’s surrejoinder of 5 February 2009;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant is a British national born in 19%& joined
the European Patent Office, the EPO’s secretamiatl June 1989
as an administrator at grade A3. On 1 January h@94as promoted
to grade A4. He applied for the post of Head of Aaministrative
Council Secretariat at grade A5 twice, in AugustO@Oand in
December 2001. The first time his application was ¢onsidered, as
the Administration had decided not to fill the gimsi, and the second
time, it was unsuccessful.
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By letter of 6 July 2005 the Director of PersonMdnagement
and Systems informed him that the President ofofiiee had decided
to promote him to grade A5 with effect from 1 Jagu2005; attached
to the letter was the calculation of his incremestap on promotion.
On 8 July the results of the 2005 promotion exeraisre published on
the Office’s intranet site; the complainant's naappeared on the list
of promotions from grade A4 to grade A4(2). The ptaimant's
certificate of promotion to the post of administradit grade A5, signed
on 10 August by the President, was forwarded tatmeplainant, who
acknowledged receipt of it on 17 August. At a megidf 29 August
with officials from the Principal Directorate Pers®l, the
complainant was told that his promotion to grade l#l been the
result of a clerical error and that the Presidedgsision had in fact
been to promote him to grade A4(2). He was handed
a letter dated 22 August 2005, whereby the Prihcipigector of
Personnel rectified the error, confirmed the Pessid decision to
promote him to the post of Directorate assistangratde A4(2) and
requested him to return the letter of 6 July ad a®lthe certificate of
promotion. The Principal Director of Personnel dlsdicated that the
undue payment of 121.01 euros would be deductad fiiz August
salary. Enclosed with the letter was a correctegior of the letter
of 6 July together with a new calculation of hisremental step on
promotion and a certificate of promotion to the tpok Directorate
assistant at grade A4(2) signed by the Preside@Rokugust 2005.

On 30 August 2005 the complainant wrote an e-mailthte
Directorate Personnel Management and Systems raayedbat the
President’s decision to promote him to grade AS5réspected and
that he be reimbursed the amount withheld fromAigust salary.
On the following day the Director of Personnel Mgement and
Systems met with the complainant and reiteratetdahaerror had been
made in the implementation of the Promotion Board’s
recommendation. By letter of 5 September 2005 hdirooed that a
clerical error had been made and that the Presidadtdecided to
promote him to the post of Directorate assistangratle A4(2), in
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accordance with the Promotion Board’'s recommendatibe asked
him to return the letter of 6 July and the ceréifec of promotion
of 10 August without delay and indicated that “ofitgood will” the
amount of 121.01 euros, which had been deducted fiz August
salary, would be reimbursed to him together with®@ptember salary,
but that his subsequent remuneration would be leaémlion the basis
of his grade, which was A4(2).

The complainant’s promotion to grade A4(2) was amoed in
the EPOGazetten September 2005. By letter of 9 September 2065 t
complainant asked the President to uphold his mecisf 6 July
to promote him to grade A5, to confirm the certifie of 10 August
and to reimburse him the amount deducted from higu&t salary. In
the event that his request was not granted, hedasie his letter
be considered as an internal appeal. On 8 Nover2b@b he was
informed that the President had decided not totgnenrequest and
to refer the matter to the Internal Appeals Conemittin its opinion
of 14 January 2008 the Committee found that the ptaimant’s
promotion to grade A5 was unlawful and that thesRlent was in fact
obliged to reverse it, especially in light of thect that the Office’s
interest in keeping promotions consistent withapeplicable rules took
precedence over the complainant’s expectation @fngathe initial
decision upheld. It unanimously recommended that dppeal be
dismissed as unfounded. By a letter dated 29 Fegpr2808 the
complainant was informed that the President haddddcto endorse
the Committee’s opinion. That is the impugned denis

B. The complainant contends that the decision to ptenmm to

grade A5 was lawful because it was taken by thaiéeat, who has
exclusive authority on questions of appointment armimotion, and
also because it was notified to him in accordanitle standard Office
procedures and, as the case law has it, a dedisicomes binding on
an organisation from the moment it is notified be tstaff member
concerned in the prescribed manner. In addition,abeepted the
promotion decision in good faith, without raisingyareservation as
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to its validity, and he also received a certificaté promotion

which unequivocally confirmed the President’s decisto promote

him to grade A5. He considers the arguments brofaghtard by the

Office in the course of the internal appeal proaegslirrelevant to the
lawfulness of the original promotion decision, givthat they were
based solely on an interpretation of the Presideamid the Promotion
Board's intentions at the material time. He recdlat any steps
leading to a final decision do not in themselvesstitute decisions.

In the complainant’s opinion, the Office’s attemimt evade
responsibility for its actions by suggesting that $hould have been
aware of the errors in the original promotion dietiss unacceptable
and defamatory. He asserts that a staff member Ipeuable to rely on
information communicated to him or her by the Gdfien the
prescribed manner, especially when that informatio&s been
authorised by the competent department. Furtherntbeedocuments
notifying him of the decision were signed by thrééferent staff
members from Personnel, none of whom contested viaédity, and
the certificate of promotion, which was signed hg President, was
personally handed to him by his supervisor. Refgrio the argument
presented by the Office before the Internal App&asmittee that his
promotion to grade A5 was not possible, becausebtinget did not
foresee the creation of a post at that grade irDihectorate where he
served, he points out that at the material time Ibnelget made
provision for a large number of A5 posts in hisdoiorate. He also
points out that it is a long-standing practice bé tOffice to offer
personal promotions and to carry out reclassificatif posts.

The complainant asks the Tribunal to quash the gnpd decision
and to recognise his promotion to grade A5 as |awfle claims
compensation for material and moral damages artd.cos

C. In its reply the EPO asserts that the complaingmtisnotion to
grade A5 had to be considered as unlawful andhhdgo be reversed,
because it was based neither on a recommendatitime dPromotion
Board nor on the prescribed selection procedurectlls that both the
case law and Article 49 of the Service Regulatifors Permanent
Employees of the European Patent Office require tihe President
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make promotion decisions on the basis of the PromoBoard’s
recommendations and following consultation witht thedy. It further
points out that grade A5 attaches only to the poétBirector and
Member of a Board of Appeal and that advancemerthab grade is
possible only through appointment following suc@@sparticipation
in a competition.

The defendant explains that the President haddndacided to
promote the complainant to grade A4(2), in accocdawith the
Promotion Board’s recommendation, but that due ¢teecal error in
the letter of 6 July and subsequently in the dedié of promotion of
10 August, the President’s decision was not prgpenplemented.
Indeed, the promotion documents erroneously inditathat the
President had decided to promote the complainanthéo post of
administrator at grade A5. This, however, was atregiction in
itself, given that the post of administrator atexhexclusively to
grades A4/Al. Hence, the incorrect handling of themotion
documents resulted in the complainant being prothtdegrade A5
contrary to the Promotion Board's and the Presidemtention.
The Organisation denies that it sought to evadeoresbility and
emphasises that it did inform the complainant efétror in good time.
It dismisses as unconvincing the complainant’'s m@eut that
he accepted his promotion in good faith, notingt,trees he had
previously applied for posts at grade A5, he masehbeen aware that
such grade attaches only to specific posts to whgbointments are
seldom made. It also dismisses the allegation dardation. It
emphasises that personal promotions are exceptmadalin any event,
of no relevance to the case at hand and that, amgntio the
complainant’s assertion, the 2005 budget made owoigion for an
A5 grade post in his Directorate.

The EPO argues that, in the absence of specificigioms in the
Service Regulations dealing with the reversal epcation of flawed
administrative decisions, recourse should be hattheéoprinciples of
administrative law, which provide inter alia that administrative
decision which is favourable to an employee mayrédewed or
altered if the employer’s interest in having itiesved outweighs the



Judgment No. 2906

employee’s interest in having it upheld. The deeridemphasises
in this respect that its interest in keeping praors consistent with
applicable guidelines and in granting all employegsal opportunities
for promotion must take precedence over the comgfais expectation
that the original promotion decision be upheld.

D. In his rejoinder the complainant rejects the agserthat his
promotion to grade A5 was unlawful. He asserts ithatas consistent
with Article 49 of the Service Regulations and thatonformed to the
Office’s normal practice, since the President radul exercises his
discretionary authority to upgrade a post from Auta A5 following
a reorganisation of tasks and responsibilities. éisputes the
Organisation’s contention that the Promotion Baaabmmended that
he be promoted to grade A4(2), noting that the &sar
recommendation made no reference to any specifidegrHe argues
that, as his name was on the Promotion Board'solistandidates
eligible for promotion, there was no question dfestemployees not
being given equal opportunities for promotion; amngently, the
original promotion decision was not contrary to tbefendant’s
interest. He accuses the EPO of persistently attegifw cast doubt on
his integrity and to intimidate him.

E. In its surrejoinder the EPO maintains its positiorfull. Relying
on the Tribunal’'s case law, it emphasises that eyggls do not have
an acquired right to be assigned to a particuladgyor step and that
appointment and promotion decisions are discretjorzand subject
to only limited review. It observes that it wouldave infringed
the principle of equal treatment and its obligationguarantee that
promotions are consistent with the applicable mmiovis had it decided
to uphold the complainant’s appointment at grade W3lenies the
existence of a practice whereby a post is recladsif
from grade A4/Al to grade A5 and objects to theuaation that it
attempted to cast doubt on the complainant’s iitiegnd to intimidate
him.
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CONSIDERATIONS

1. The complainant joined the European Patent Office o
1 June 1989 as an administrator at grade A3. OCanlialy 1994 he
was promoted to grade A4 and on 1 January 2005dseassigned to
the post of senior executive assistant.

2. The complainant was informed by a letter of 6 JRBO5
from the Director of Personnel Management and fystéhat the
President of the Office had decided to promote tongrade A5 as
from 1 January 2005. This measure was then cortdifoyea certificate,
signed by the President on 10 August 2005 and conuaited to the
complainant on 17 August, which stated that he lleeh promoted to
the post of “Administrator” at grade A5.

3. However, during a meeting with officials from thereipal
Directorate of Personnel on 29 August, the complairwas handed
a letter dated 22 August from the Principal Directd Personnel,
informing him that the letter of 6 July and thetifimate of 10 August
contained an unfortunate clerical error and that Haal in fact
been promoted to grade A4(2), not grade A5. A nettifccate, dated
22 August and stating that the complainant had fpgemoted to the
post of “Directorate assistant” at grade A4(2), weaslosed with the
letter.

4. Despite the apologies given to him at that junctule
complainant was apparently deeply affected by ttaeding into
question of his initial promotion to grade A5, am& protested against
this new measure in an e-mail of 30 August 2005cétesidered that,
as he had accepted the promotion in good faithaapdori had no
reason to doubt its validity, it could not lawfulbe reversed in this
manner.

A further meeting took place on 31 August, thisdimetween
the complainant and the Director of Personnel Mamamnt and
Systems. In a letter of 5 September, the lattenidised his claims and
informed him that the additional salary of 121.0tcs which had been
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deducted from his salary in August would be reirskdr out of
goodwill in September.

5. On 9 September 2005 the complainant sent a laitéhe
President in which he asked him to uphold his ptomao grade A5
or, if his request was not met, to consider théeteas an internal
appeal within the meaning of Articles 1@8 seq.of the Service
Regulations.

Since the President was of the opinion that hedccoat grant the
complainant’s request, he submitted the case tdntieenal Appeals
Committee pursuant to Article 109 of the ServicgiRations.

6. By a decision of 29 February 2008 the new Presidéte
Office endorsed the Committee’s unanimous opinibri4 January
2008 and dismissed the complainant’s internal dppea

This decision is challenged by the complainant teefthe
Tribunal. He seeks the quashing of the decision*sswbgnition of the
promotion [to grade] A5 as lawful’. He also reqeethat the EPO
should be ordered to pay him compensation for taterial and moral
injury which he believes he has suffered, as wett@sts.

7. The nub of this case is whether the President clauvuilly
reverse the decision of 6 July to promote the caimpht to grade A5,
as he did on 22 August 2005.

Since the Service Regulations do not contain angcifip
provisions governing the conditions for the revermarevocation of
administrative decisions, this question can bdegktinly by referring
to the general principles of law applied by thédUrial.

8. In accordance with these principles, an individdactision
affecting an official becomes binding on the orgation which has
taken it and thus creates rights for the persorcemed as soon as it
has been notified to him or her in the manner pilesd by the
applicable rules (see, for example, Judgments 2ad@er 7(a), and
2201, under 4). As a general rule, such a decisiag therefore be
reversed only if two conditions are satisfied: tecision must be
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unlawful and it must not yet have become final (3adgments 994,
under 14, or 1006, under 2). Furthermore, wheridinidual decision
does not create rights, provided that the principlegood faith is
respected, it may be reversed at any time (seadarttigh87, under 4).

9. The novel aspect of the instant case in relatiothi® case
law is that the decision in question, which in pijihe, like any
promotion, created rights, was reversed on thergteuthat it was due
solely to a clerical error.

10. In this connection, it should first be noted that,
notwithstanding the complainant’s protests in tigispect, there is no
doubt that the decision of 6 July 2005 did stermfsuch an error.

Indeed, it is clear from the submissions that thecigion
concerned one of several hundred promotions withenA4/A1 grade
group announced in the context of the annual primmogxercise,
which were based on recommendations from the Piom&oard. As
it happens, these recommendations were summarisadable which
had the unfortunate disadvantage of not clearlywaig the grade to
which the Board was proposing to assign each of dffieials in
guestion. While this circumstance explains theremade, it does not
offer any grounds for supposing that the Board d subsequently the
appointing authority which was bound by its recomdaions — might
have intended to appoint the complainant to graBerather than to
grade A4(2) like all the other staff members whaoeyeromoted at the
same time under the same conditions. Indeed, thaahrpromotion
exercise does not cover grade A5 appointmentse thesg reserved
for certain specific positions (i.e. those of aedtor or a member of a
board of appeal) which are normally
filed by competition only. Moreover, the headingnda captions
in the above-mentioned summary table made it pldiat the
recommendations contained in that document conderselely
promotions from grades “A2 to A3, A3 to A4 and AA4(2)", with
no mention of promotions to grade A5. It shouldHtar be observed
that the promotion certificate issued on 10 Aug2@05 contained
an inherent contradiction, because it promoted dbmplainant to

9
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grade A5 in a post of “Administrator”, whereas, @cling to the
classification of posts and corresponding gradegroups of grades
annexed to the Service Regulations, this post spomded to the
A4/A1 group of grades and not to grade A5.

11. Since the decision to promote the complainant smlgrAS
stemmed from a clerical error, i.e. a purely factreor, and not from
a genuine intention of its author, the Tribunal sidars that it did not
create rights for the person concerned and theputd therefore be
subsequently reversed.

Indeed, one of the essential requirements of amgirastrative
decision is that it should be consistent with itghar’s intention.
Consequently, where that is not the case, it iomamt that the impact
of the decision should be limited as much as péssdven though its
existence cannot be denied. Similar consideratietishe Tribunal to
set aside the application of a decision resting qurely factual error
in an earlier case concerning the repayment ohdemnity which had
been paid in error (see Judgment 1111, under HoAgh the instant
case concerns a somewhat different issue, it ésvike appropriate to
consider that the decision in question, which stéromm a factual
error, could not create any rights and that thepmiant authority was
therefore entitled to reverse it at any time. Infjebe opposite would
be liable to conflict not only with the interest§ the organisation
concerned but also with the principle of equal tret of officials,
insofar as it could, in some extreme cases, rdsulpreposterous
individual decisions reached by pure oversight beng final.

12. The Tribunal also considers that the decision dtiy 2005
was manifestly unlawful. Not only did it rest oragturate facts, which
circumstance alone was enough to make it unlawhuf the
complainant's promotion to grade A5 was also coptrép the
applicable legal rules.

Although in theory the President of the Office mayant
promotions at his or her discretion, the Tribunagbse law has it that,
in view of the crucial role assigned to the PromotBoard in the
procedure laid down in Article 49 of the ServicegRlations and

10
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various subsequent guidelines, the President magngie someone
only on the Board’s recommendation (see Judgmes@®,lunder 10,
and 1968, under 16 and 17).

Thus, even if it is assumed that the Presidenhef®@ffice had
the authority to appoint an official to grade AStrby the usual
procedures but in the context of the annual pramnoéxercise, such
a promotion would have been lawful only if it rebten a prior
recommendation to that effect from the Board. lis tase, however,
as stated earlier, the Board had recommended lileatamplainant
should be promoted to grade A4(2), not grade A%.tRis reason, the
decision of 6 July 2005 to promote the complairtarthe latter grade
was plainly unlawful.

13. Although, as earlier indicated, the decision otiy 2005 did
not create any rights because it stemmed fromtadherror, it could
be reversed only on certain conditions dictatethleyprinciple of good
faith.

This principle requires, firstly, that the powerreverse a decision
resting on a factual error must be exercised as asathe competent
authority notices the error in question and na &ter date chosen at
its own convenience.

Secondly, this principle requires that if the persmncerned by
a decision resting on a factual error has not dmurtd to this error, he
or she must not suffer any unfavourable consequeticen the
application of the decision in question during gegiod before it was
reversed. In particular, it is thus essential thay remuneration
received by the official concerned on the basithisf decision should
not give rise to reimbursement or any other formestitution.

14. In the instant case these conditions have indeeeh be
observed by the EPO.

On the one hand, the decision of 6 July 2005, whiek applied
only until the entry into force of that of 22 Augusvas reversed as
soon as the initial factual error was discovered.

11
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On the other hand, it is clear that the complainbate no
responsibility for this error, and the additionalasy of 121.01 euros
which he had received in July 2005 pursuant tald@sion which was
subsequently reversed was ultimately refunded to. lthough at
first the Organisation unlawfully deducted this sufmom the
complainant’s salary for the following month andernhwrongly
considered that its reimbursement should be seargasdwill gesture
rather than a legal obligation, the Tribunal carlydimd that this
obligation was in fact honoured.

15. Since the decision of 6 July 2005 must thereforeldsemed
to have been lawfully reversed, the complainantasnts seeking
the quashing of the President’s decision of 29 imayr 2008 and
“recognition of the promotion [to grade] A5 as lalif must be
dismissed. The same applies to his claims seekomgpensation
for the material and moral injury which he believes has suffered,
insofar as they are based on the alleged unlavdsinéthe impugned
decision.

16. With regard to moral injury, however, the complaiha
has good grounds for submitting, as he does inicp#at in his
rejoinder, that the EPO’s conduct towards him fiestian award of
compensation in this respect.

Even though, as stated earlier, the Organisatios evditled to
reverse the decision wrongly promoting the compalairto grade A5,
the factual error on which its initial decision texs was nonetheless
negligent. By submitting a draft decision whoseteathhad not been
properly checked for signature by the Presiderd, dérvices of the
Organisation displayed gross negligence, whichvéndess excusable
in view of the fact that individual decisions onoprotion are of a
particularly sensitive nature. The complainant obsly had cause
to be extremely disappointed because, having begified of this
decision, he was then told that it had been redeeswl that he had
been promoted simply to grade A4(2). By proceedimthis manner
the EPO breached the duty which the Tribunal’'s ¢aseestablishes
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for every international organisation not to causestaff unnecessary
injury (see, for example, Judgments 1526, under 3007, under 11).

17. The Organisation submits in this connection thatyiew of
his length of service with the Organisation andfdet that in the past
he had twice applied for an A5 post, the complaineould not
reasonably have been unaware that access to #ue gras impossible
via the annual promotion exercise. This assertigdmich, contrary to
the complainant’s opinion, cannot be regarded #eereinsulting or
defamatory, is however irrelevant. The various gatb promotion
within an international organisation such as th®ERe regulated by
complex rules with which the staff cannot be assiirtee be fully
conversant and it is plainly up to the Organisatiorensure that the
decisions which it takes in this respect are lawfuhile the Tribunal
will not accept the complainant’s allegations ttteg EPO was guilty
of dishonest conduct or attempts to intimidate himyill order the
Organisation to redress the moral injury causedhbyinitial error. In
these circumstances, this injury may be fairly cengated by
awarding the complainant damages in the amounj0803euros.

18. Since he succeeds in respect of the latter meashee,
complainant is entitled to costs, which the Tridweds at 500 euros.

DECISION

For the above reasons,

1. The EPO shall pay the complainant 3,000 euros agensation
for moral injury.

2. It shall also pay him costs in the amount of 50@su

3. All other claims are dismissed.

In witness of this judgment, adopted on 12 Noven#t¥)9, Ms Mary
G. Gaudron, President of the Tribunal, Mr Seydou\Bee-President,
and Mr Patrick Frydman, Judge, sign below, as d@atherine Comtet,
Registrar.
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Delivered in public in Geneva on 3 February 2010.

Mary G. Gaudron
Seydou Ba
Patrick Frydman
Catherine Comtet
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