Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

108th Session Judgment No. 2903

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr E.against the
United Nations Industrial Development Organizati@QgNIDO) on
29 October 2008 and corrected on 15 November 2008)0O'’s reply
of 4 February 2009, the complainant’s rejoindeed&3 April and the
Organization’s surrejoinder of 3 August 2009;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Facts relevant to this case are to be found inrdedy 2902, also
delivered this day, in which the Tribunal ruled e complainant’s
first complaint. Suffice it to recall that on 25 Wamber 2005 the
complainant, who held the post of Deputy Head of IDDs

Investment and Technology Promotion Office (ITP@)Athens, at
level L-5, was informed that his post was to belished and that his
project personnel appointment would not be renewgth its expiry.
Having separated from service on 31 December 2085filed an
appeal against the decision to abolish his postratdto renew his
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appointment, but his appeal was dismissed by thecfr-General in
October 2007, following which the complainant filleid first complaint
with the Tribunal.

Meanwhile, on 31 August 2006, the complainant wrimtethe
Director of the Human Resource Management Brangplaiming
that he had been informed that the Head of the |T&@ens, was to
separate from service that same day and that ledi® apply for the
post thus left vacant. He was advised by a lett&@20September that
candidates for the post would be nominated by theeksGovernment
and appointed by the Director-General after coasiolt with the
relevant Greek authorities. An exchange of corredpoce ensued
between the complainant and the Administration, which he
contested this selection procedure.

Having been informed that Mr K. had been appoirticd of
the ITPO, Athens, the complainant enquired in eteif 2 April 2007
to the Director of the Human Resource Managemean&r as to
the reasons for rejecting his application. He nezgtino response and
lodged a second appeal on 27 June 2007, allegieg afia unequal
treatment, breach of the principle of fair competitand breach of
the Organization’s duty of care. In its report trent Appeals Board
concluded that the complainant could not avail lelinsf the internal
appeal procedure as he was a former staff membdrttat he had
failed to identify any administrative decision takagainst him. It
accordingly rejected his appeal as irreceivable.alimemorandum
of 30 July 2008, the Director-General stated thatehdorsed those
findings and that he had decided to dismiss theapgs irreceivable.
That is the impugned decision.

B. The complainant submits that the rejection of bisosid appeal on
receivability grounds was incorrect and grosslyaimfHe argues that
the breach of UNIDO’s duty of care which he allegszlild only

become apparent in the months or years that fotlolnie separation
from service. He considers that the Organizatiahteke a decision
against him, to wit the decision to exclude himnirthe competition
for the post of Head of the ITPO, Athens, thougtiidtnot convey that
decision to him.
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He contends that nomination by the Greek Governmexst not
a prerequisite for appointment to a post in theQTRAthens, and
points out that he himself was not nominated byGbgernment when
he joined the Office in 1992. He emphasises thathing in
the Agreement between UNIDO and the Greek Goverhroanthe
establishment of the ITPO in Athens or in the aggtile rules prevents
the Organization from identifying good candidatesor f
an important project post. On the contrary, it baduty to do so.
In this instance, he was a suitable candidate wdmb dready been
recommended by UNIDO in 2003 for the post of Hefthe Office.
The complainant submits what he considers to biadurevidence of
the Greek Government’s interference in the ITPGf stdministration
since the filing of his first complaint and he aggithat, in nominating
Mr K., who simultaneously held Government positiotise Greek
Government sought to gain control over the ITPO.rdees that the
Organization did not check up on Mr K.'s integritg, “paramount
consideration in the employment of the staff’” adoog to Staff
Regulation 3.2, and he denounces what he regards ‘agpartite
conspiracy”.

The complainant asserts that the selection prdoedktie post of
Head of the ITPO, Athens, was “rigged” and breactieprinciple
of fair competition. Staff Regulation 4.2, by vietwf which internal
applicants are given priority over external appiisa conferred an
unfair advantage on Mr K. as he was the only irgtecandidate.

He maintains that, having served 13Y% years undejegr
personnel appointments, he had acquired long-téatoiss according
to Staff Rule 203.02 and was therefore entitledht same treatment
and career expectations as staff members at UNI{@adquarters.
However, the Organization excluded his application the post of
Head of the ITPO, Athens, and failed to accommoduate in an
alternative post. This, he asserts, amounts to rgkeulscrimination
against staff members serving away from Headquarerddition, he
submits that he was the victim of persecution, ystieg and
discrimination.
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The complainant asks the Tribunal to quash the gnpd decision
and to cancel the appointment of Mr K. to the pafsHead of the
ITPO, Athens. He also asks to be appointed to pust at level
L-5 under a contract of at least one year, with possibility of
extension. In the alternative, he asks the Tributwalorder his
appointment to any other acceptable post at leveldP L-5 at an
“appropriate step” under a contract of at least §ears, with the
possibility of extension. In the event that no symdst is available
within three months of the Tribunal's decision,dseks compensation
in an amount equivalent to five years’ salary antitlements based on
the level and step he held when he was separabed WNIDO. In
addition, he claims compensation for the profesdiand moral injury
he suffered, in an amount equivalent to the satarg entitlements
at the same level and step from 1 January 2008 t&i date of
execution of any of the above measures. Lasthgldiens 5,000 euros
in costs.

C. In its reply the Organization objects to the reability of the
complaint on the grounds that the Tribunal is ofmea former official
only if his or her claim is connected with his a@rlprevious contract.
In the present case, the complainant alleges thagach of UNIDO’s
duty of care occurred a long time after the expirhis appointment,
but he has not advanced any good reason to departthe case law
according to which a former staff member who apla a post in an
organisation after separation from it may not rety the rules that
governed his appointment and so does not have satzéise Tribunal.
Besides, the complainant failed to exhaust intemeans of redress.
He did not write to the Director-General to seekie® of the decision
before submitting his appeal to the Joint AppealarB, as prescribed
by Staff Rule 212.02(a). His letter of 2 April 20@Vas merely a
request for information addressed to the Directbrthe Human
Resource Management Branch.

On the merits it submits that, by virtue of the égment between
UNIDO and the Greek Government on the establishroktite Office
and the Guidelines for the Functioning of ITPO® fost of Head of
the Office is subject to a specific recruitmentqgadure, entailing an
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obligation for UNIDO to consult the host Governmentis obligation
is normally fulfilled by notifying the Governmentf @ forthcoming
vacancy and selecting a candidate from a list megoby the
Government. This procedure was explained to theptaimant on
several occasions and duly followed. The Orgaropatakes the view
that the complainant’s letter of 31 August 2006 wasan application
but merely an expression of interest in a post Wwhigas neither
advertised nor opened to competition. UNIDO coutit select the
complainant as he was not nominated by the Greele@ment, and it
had no obligation to propose his candidacy.

The Organization rejects the allegations of persacuprejudice,
discrimination and conspiracy. At the Tribunal’'quest, it invited
Mr K. to comment on the case, and it producestarsient by the latter
which, in its opinion, convincingly rebuts the cdaipant’s allegations
against him.

D. In his rejoinder the complainant argues that thegie no statutory
requirement to include only candidates nominatedhleyGovernment
in the selection process, emphasising that the pbsHead of

the ITPO, Athens, is technical rather than politica nature. He
avers that his letter of 31 August 2006 cannot besidered as a
mere expression of interest in the post of Heatth®fOffice and notes
in this respect that all of his communications wehheaded
“Application” for the post in question. He maintairthat UNIDO

has not provided unequivocal evidence to disprasealiegations of
Mr K.’s concurrent employment.

E. Inits surrejoinder the Organization responds thatfalee that the
complainant headed his letters “Application” doe$ mean that there
was in fact a competition in which he could papite. It adds that
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when he wrote to the Director of the Human ResolMemagement
Branch on 31 August 2006, the Government had areamninated
candidates and the selection process was thusagivtaced.

CONSIDERATIONS

1. The factual background to the present case is lelétam
Judgment 2902.

2. It is convenient to recall that the Head of the OTFAthens,
separated from service on 31 August 2006. By arleit even date
the complainant, a former staff member of the ITR@ted that he
wished to apply for the post. He was advised thatiic procedures
governed appointments to professional positionrduding that of the
Head of the Office.

3. Subsequently, there was a lengthy exchange of
correspondence in which the complainant soughtsteance that
his application would be considered. On 2 April 20 wrote to the
Director of the Human Resource Management Brantiting that
he had been informed of the appointment of Mr K.Hemd of the
ITPO, Athens, and requested reasons as to whypmubcation was
unsuccessful. He did not receive a reply and odwzié 2007 he filed
an appeal with the Joint Appeals Board.

4. The Board found that, as a former staff member, the
complainant was not entitled to use UNIDO's intérregopeal
procedures. It also found that he had failed tontifie any
administrative decision that had been taken agdimst Based on
these two findings, the Board recommended that dppeal be
dismissed as irreceivable. The Director-General oesedl that
recommendation by a decision of 30 July 2008, whiiehcomplainant
is now challenging before the Tribunal.

5. The complainant submits first that the rejectiorhisf appeal
on receivability grounds was incorrect and unfeie. argues that not
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allowing him recourse to the internal appeal procedieprived him of
the ability “to challenge the Organization” afteparation. He relies
on Judgment 2111, under 6:

“[...] the Tribunal acknowledges that the relatioqsbetween officials and
international organisations does not come to anwhen they cease to
work (see in this respect Judgment 986). It mustetiore be recognised
that former officials who consider that the termfstloeir contracts of
employment or staff regulations have been disreghrdor that the
administration has not accorded them the protecttma guarantees
deriving from their position as international civilervants, may avail
themselves of the means of recourse availablehforécognition of their
rights, and therefore seek redress under Articl2 18f the Staff
Regulations. It should also be noted that in th@ugmed decision the
competent authority did not tell the complainanattther capacity as a
former official prevented her from filing an intedrcomplaint [...]."

He also submits that an administrative decision taken not to accept

his application for the position of Head of the OPAthens, but he

was not informed that it had been taken. He corstdhdt UNIDO

acted wrongfully in the handling of his application

6. UNIDO replies that the complaint is irreceivable.argues
that the Tribunal only has jurisdiction to hear gdamts arising from
the non-observance of the terms of an official’paptment and that
former officials do not have recourse to the Trikluwith respect to
claims unconnected to their contracts and whiclseamfter their
departure from the Organization.

7. It also argues that the complainant’'s situation is
indistinguishable from that of the complainant iddment 2157. In
that judgment the Tribunal held that although iswatione personae
competent to hear the complaint, it was not commetatione
materiae on issues raised by former officials with regaodetvents
arising after separation.

8. Moreover, UNIDO argues that the complaint is irreable
on the grounds that the complainant did not exhaistnal means
of redress, as required by Staff Rule 212.02(a). dHeuld have
submitted a letter to the Director-General to sexfew. The letter of
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2 April 2007 should not be considered as a redioeseview because
it was not addressed to the Director-General. Ah,sin accordance
with Article VII, paragraph 1, of the Tribunal's &ute, the complaint
is not receivable and should be dismissed.

9. The Tribunal finds that the complaint is irreceilabStaff
Rule 212.02 provides that a former staff member bréyg an internal
appeal against administrative decisions in accarawith Staff
Regulation 12.1. That latter provision limits theternal appeal
procedure to appeals of administrative decisionglation to the non-
observance of the terms of appointment, includinlg pertinent
regulations and rules.

10. In the present case, the complaint arises fronugistances
occurring after the complainant’'s separation fronNIDO and,
therefore, is excluded by the Staff Regulations Rakbs.

11. Further, although former officials may file compits
with the Tribunal, the Statute limits the Tribumaljurisdiction to
complaints alleging the non-observance of an affigi terms of
appointment and such provisions of the relevantf Ragulations
applicable to the case.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 5 Noven@9, Ms Mary
G. Gaudron, President of the Tribunal, Mr Giusefgerbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 3 February 2010.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet



