Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

108th Session Judgment No. 2892

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr P. G. T. audi the
International Telecommunication Union (ITU) on 28p%mber 2007
and corrected on 7 December 2007, the ITU’s repl2 épril 2008,
the complainant’'s rejoinder of 23 June, the Uniostsrejoinder of
6 October 2008, its additional submissions of 80Bet 2009 provided
at the Tribunal's request, the complainant’s comisiethereon of
12 October and the ITU’s final submissions of 2&dber 2009;

Considering the complainant’'s second complaintregjahe 1TU,
filed on 10 March 2008 and corrected on 16 June,Uhion’s reply
of 6 October 2008, the complainant’s rejoinder #fJanuary 2009, the
ITU's surrejoinder of 30 March and its additionalbmissions of
28 September 2009 provided at the Tribunal’s reigues

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a Senegalese national born in,1j@58d the
ITU in 2000 as Head of the Financing Strategied Bhgrade P.5. His
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fixed-term appointment was extended and in 2004/d promoted to
the post of Chief of the Policies, Strategies aimdmcing Department,
at grade D.1, in the Telecommunication DevelopnBemeau (BDT).

In November 2006 the Director of BDT who, in thapacity, was
the complainant’s direct supervisor, was electecre@ary-General of
the ITU. Having requested in March 2007 that thev rigirector of
BDT complete his 2006 performance appraisal, theptainant was
advised to direct his request to the Secretary-a&n€he latter met
with the complainant on the morning of
15 March 2007, and again in the evening with a i@wompleting the
appraisal. He stated that he intended to give tbenptainant
the overall rating of 2, thus indicating that hedhpartly met
the requirements of his position. At some pointiryrthe second
meeting, the Secretary-General stepped out offfice@nd instructed
an assistant to call for security officers becaasehe said, “he was
with someone who might be violent”. Shortly aftée tofficers had
arrived, he asked them to take the complainant batks office and,
after a while, he instructed them to escort him oluthe building.
The security officers did so and asked the compl#ito hand over his
badge to them. In the meantime, the Director of BBAd sent
an e-mail to several staff members, including themglainant,
announcing a new structure for BDT which, he exmdi would entalil
various reassignments of staff on a provisionalishba&mong the
changes summarised in the e-mail was the complgsrassignment to
a post of Special Adviser to the Director.

The complainant wrote to the Deputy Secretary-Ganen the
night of 15 to 16 March and provided his own accdanfnevents. He
asserted that, in completing his 2006 performanppragsal, the
Secretary-General had intended to damage his jgrofes reputation,
and he requested that the Deputy Secretary-Gerwagify the
situation. He was advised by letter of 16 March2@at, in view of
the serious incidents which had occurred on theipue day between
him and the Secretary-General, it had been dectdethunch an
investigation into his behaviour and pursuant taffSRule 10.1.3
to suspend him from duty with full pay pending tbatcome of
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the investigation. By a further letter dated 13 iIAgO07 the Deputy
Secretary-General informed him that an Ad Hoc Cossion of

Inquiry had been set up in order to conduct thestigation. Decision
No. 12975 of 11 April, by which the Commission vestablished, was
appended to the letter.

The Commission issued its report on 10 May 2007foiind
that the Secretary-General's decision to call fog tntervention of
security officers on 15 March was justified andeétommended that
disciplinary proceedings be initiated against tamplainant. By letter
of 11 May the Deputy Secretary-General informed Hinmat he had
decided to initiate disciplinary proceedings agaihe complainant, on
the grounds that his “aggressive behaviour” dutirgsecond meeting
of 15 March was “likely to constitute serious misdact within the
meaning of Staff Rule 10.1.1". He was invited tospend
to this charge, and in due course the matter wiasreel to the Joint
Advisory Committee. The Secretary-General subsdtyedeacided to
withhold the complainant’'s salary step incremente n 1 August
2007, pending the outcome of the disciplinary peoiiegs.

Meanwhile, on 23 April, the complainant wrote t@ tBecretary-
General to request a review of several measuresntakainst him
on or after 15 March 2007. He referred in particutathe decision
to suspend him from duty, his “humiliating evictidnom the ITU’s
premises, his reassignment to a “non-existent” @osl his 2006
performance appraisal rating. In the event of afawourable reply,
he sought leave to appeal directly to the Tribuhis. request having
been rejected by the Deputy Secretary-General odude, the
complainant lodged a first appeal with the Appeahfsl on 28 August
2007.

By a letter of 4 September 2007, to which the Jéidvisory
Committee’s report was attached, the Deputy Segr&General
informed the complainant that he had decided tonidis him with
effect from 7 September 2007, notwithstanding tben@ittee’s advice
that none of the sanctions provided for in StaffeRL0.1.2 a) 3) to 7)
should be imposed because the facts of the caskl cmt be
established with certainty on the basis of thelalbe evidence.
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The complainant filed his first complaint with tA&ibunal on
28 September 2007, impugning the decision conveégeaim in the
letter of 4 September. Nevertheless, on 11 Octoiserounsel wrote to
the Secretary-General to request a “final review'the decision to
dismiss him. In a letter dated 22 November 2007Sieretary-General
replied that, while he considered the complainb¢oirreceivable for
failure to exhaust the internal means of redresd)dd no option but to
defer his decision on the complainant’s requestfifal review until
completion of the proceedings before the Tributaterpreting that
letter as a rejection of or otherwise a failureléaide on his request for
final review of the decision to dismiss him, themgainant lodged a
second appeal with the Appeal Board by letter oD2@ember 2007,
but he asked the Board to suspend its proceedirgsling the
Tribunal’s decision on his first complaint.

In the meantime, on 6 December, the Appeal Boasdeid its
report on the complainant's first appeal. It codeld that his
suspension from duty had not contravened Staff ROI&.3. By letter
of 13 December 2007 the Secretary-General inforthedcomplainant
that he had decided to endorse this conclusioraaocdrdingly to reject
his appeal of 28 August. That is the decision inmaehin the second
complaint.

B. In both complaints the complainant challenges sdveeasures
taken against him on and after 15 March 2007, miteghat they
constitute disguised disciplinary measures impdsetreach of the
relevant provisions, that they are tainted withskéad malice on the
part of the Secretary-General, and that they sslyodamaged his
dignity and professional reputation.

The complainant contests his 2006 performance eagpran
the grounds that the Secretary-General lacked tmpetence and
impartiality to complete it. Moreover, the Secrgt@eneral failed to
discuss the appraisal with him, which contraveres grocedure set
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out in the ITU Performance Appraisal Guide and ambed to a breach
of the Union’s duty to act in good faith. The coaiphnt contends that
his 2006 performance appraisal contains substagttials. He points
out that from 2002 to 2005 the Secretary-Generaf) was at the time
his direct supervisor, gave him the overall
rating of 4, and he asserts that his performanc006 was likewise
excellent.

He contends that higvianu militari eviction” from the Secretary-
General's office on 15 March 2007 constituted hsraent,
intimidation and abuse of power on the part of Seeretary-General,
who falsely alleged that he had displayed aggredshaviour in order
to have him sanctioned on specious charges of milsax.

According to the complainant, the decision to suodpéim
from duty was taken in breach of Staff Rule 10.18,the Deputy
Secretary-General did not have the authority t@ tsich a decision.
Furthermore, it did not mention the reasons forghgpension nor the
probable duration of the measure, as required ibyptiovision.

He argues that the decision to establish the Ad Bommission
of Inquiry lacked a valid basis and constituted iblegal attempt
to bypass the Joint Advisory Committee. The Comimisglid not
afford the necessary guarantees of independencéemgaditiality, and
it did not fulfil the requirements of due procesbe complainant
was not informed of the applicable procedures orth&f concrete
allegations against him despite his requests, andvds denied the
right to be assisted by counsel, to be presenheathearings and to
cross-examine witnesses. Additionally, insofar las €ommission’s
mandate extended to events that preceded 15 Mathwhich had
already been fully investigated, it violated timen bis in idem
principle.

Regarding the decision to delay his advancemethetmext salary
step, the complainant contends that it constitiaadunlawful and
unjustified sanction.

He further challenges in his first complaint thesid®mn to assign
him to the post of Special Adviser to the DirectdrBDT and the
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decision to dismiss him. He submits that his asseut to a “non-
existing post” with lesser responsibilities amodnt® an unlawful
demotion, and that it was not justified by the gamisation of BDT. He
contends that in deciding to dismiss him, the Dg@écretary-General
actedultra vires and that the only competent authority to take such
a decision was the ITU Council. Noting that the isiea stands

in contradiction to the Joint Advisory Committeeadvice, the
complainant submits that the ITU has failed to destkate that he
committed serious misconduct and he considers ttatdismissal
measure was unlawful.

In his first complaint the complainant seeks thadiing of the
decision to dismiss him. In his second complainséeks the quashing
of the decision to suspend him from duty. In eacmglaint he
requests that those responsible for his dismissal shbjected
to appropriate disciplinary sanctions and he al&sTribunal to order
his reinstatement in his previous post with all kbgal consequences
that this implies, including the retroactive payinehthe salary and
benefits due from the date of his dismissal to tete of his
reinstatement. He also asks to be granted a comxéension of five
years or, in the alternative, a “service appointthentil the date of
retirement, which he sets at 62 in his first cormpland at 60 in his
second complaint. In addition, he claims 1 milliBwiss francs in
moral damages, the same amount in exemplary damafdeast
50,000 United States dollars in costs, and inteatshe rate of 8 per
cent per annum on all sums awarded. In his firstgdaint he further
requests that a proper performance appraisal llissted for 2006.
In each of his complaints he requests hearingsaaks the Tribunal to
order the Union to disclose a number of documents.

C. The ITU replies that the first complaint is irrecable for failure
to exhaust the internal means of redress and pouitghat, by his
letters of 11 October and 20 December 2007, theptaanant pursued
his internal appeal while, at the same time, brigghe matter before
the Tribunal. With regard to the second complatrtpntends that the
claims made therein are irreceivable insofar ag #re based on facts
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and decisions which post-date the decision to sukpee complainant
from duty.

On the merits the defendant contends that the @onipl are
unfounded. It provides its own account of the ieai$ of 15 March
2007, emphasising that it was the complainant'sreagijve and
threatening behaviour during the second meetinghvprompted the
Secretary-General to call for the security office®oncerning the
performance appraisal, it submits that the new ddareof BDT was
not competent to complete it since he had not siget the
complainant in 2006. It argues that the complaisaimterpersonal
skills had always been rated lower than his tecimiompetencies and
it considers that it was justified in taking intocaunt the deterioration
of his relations with his colleagues in 2006 wheralgating his
performance.

The ITU explains that the Deputy Secretary-Genevak the
competent authority to take the decision to suspgbedcomplainant
and subsequently to dismiss him, given that theefmy-General was
a party to the dispute. It contends that the laitel6 March 2007 duly
mentioned the reasons for the suspension measudardirdeed it to
the outcome of the investigation. In its view, thexision to suspend
the complainant from duty complied with Staff Rdle.1.3 and was
justified by his conduct.

The Union points out that, before being assignethé& post of
Special Adviser, the complainant had been closs$peated with the
restructuring process undertaken since January. 2{®veceived a job
description for the post in question on 9 March 20fubsequently
discussed it with the new Director of BDT, and keepted the post on
15 March, although he retracted his acceptance thst day. The
defendant asserts that the duties attached tgdsswere extremely
important.

The ITU contends that the terms of reference of Alde Hoc
Commission of Inquiry differed from those of theintoAdvisory
Committee. The Commission was not a disciplinarghybbut simply
investigated at a preliminary stage whether th@arts of 15 March
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and earlier events might warrant disciplinary pemtiegs. It was
independent and impartial and bound to respect atieersarial
principle. The complainant was duly informed of ttlearges levied
against him and his comments were taken into cersiin by the
Commission; he was not assisted by his counsehiaswas not a
litigation proceeding.

As to the decision to delay the complainant's adeament to
the next salary step, the defendant submits thist donsistent with
paragraph 7 of Service Order No. 01/02, which mtesithat such
increment is granted where the staff member's pewoce and
conduct have been satisfactory.

Lastly, the ITU argues that the decision to disriigscomplainant
complied with Staff Rule 10.2.2. It was taken aftewving asked the
Joint Advisory Committee to provide its recommeimat and
consulting the Director of BDT, and the Deputy $¢ary-General
explained in the letter of 4 September 2007 theaes why he could
not concur with the Committee.

D. In his rejoinders the complainant maintains thatfinst complaint
is receivable. Relying on the Tribunal's case la@,argues that there
was no point in reverting once again to the Apfesdrd since his case
had been consecutively referred to the Ad Hoc Casimin of Inquiry
and the Joint Advisory Committee, and the Secre®egeral had
twice decided against him. He denies the defenslamt'sion of events
and presses his arguments on the merits. He cantéatl the Union
has failed to show that the Secretary-General helégdted his
authority to the Deputy Secretary-General and ssdbat, in any
event, the latter could not act independently amgbairtially. He
submits that subsequent events further show theeteg-General's
bias against him.

E. In its surrejoinders the ITU maintains its positidhargues that
the complainant misinterprets the Tribunal’'s case regarding the
receivability of his first complaint, and that hepeatedly attempted to
delay the internal appeal proceedings. It atldg the subsequent
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events to which the complainant refers are irreleta the case before
the Tribunal.

F. At the Tribunal's request the Union entered adddio
submissions contending that, although the comphtinas aware that
internal means of redress were open to him afterdmsmissal, he
chose to forgo the relevant procedures by filirggfiist complaint with
the Tribunal. It explains that, in the absence definition of the term
“staff member” in the Staff Regulations and Statfilés, it must be
interpreted in the light of the context and purpo$each provision,
and it points out that the complainant was stillservice when he
lodged his first appeal on 28 August 2007.

G. In his comments on the Union's additional submissjothe

complainant reasserts that his first complaint @seivable. In his
opinion, he has adequately exhausted the intereahmof redress in
view of the fact that Chapter X of the Staff Regjolas and Staff Rules
does not provide for any appeal subsequent to rfpmsition of a

disciplinary measure by the Secretary-General.

H. In its final submissions the ITU reiterates thae tAd Hoc

Commission of Inquiry was not a disciplinary bodile the Appeal

Board is entrusted under the Staff Regulations @iratf Rules with

advising the Secretary-General in cases of appegmst disciplinary
sanctions. Further, none of the Union’s communiceti can be
interpreted as containing an implicit waiver of teguirement that the
internal means of redress must be exhausted.

CONSIDERATIONS

1. The two complaints arise out of the same facts @y
conveniently be joined.

2. The complainant met twice with the Secretary-Gdnera
15 March 2007. The stated purpose of the meetiragstw discuss the
complainant’s 2006 performance appraisal. The fmseting, which
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took place between 11.45 a.m. and 12.25 p.m., wesut incident.
The second meeting was held that evening. The gvleat occurred at
that meeting are in dispute. The Secretary-Gengdeims that the
complainant “raised several times his tone in @atening manner”.
The complainant, on the other hand, says he was taoughout.
What is not disputed is that the Secretary-Genarairucted an
assistant to call for security officers, sayingréhevas someone in his
office who could be violent. Two security officetaly arrived and the
Secretary-General was so informed. After a whilee Secretary-
General came out of his office and asked the oHide escort the
complainant back to his office. A little later, &ftthe complainant had
been taken back to his office, the Secretary-Génastructed the
security officers to escort him from the buildinBhe next day, the
Deputy Secretary-General suspended the complagraill pay and
informed him that it had been decided to launchirarestigation
into his behaviour. Meanwhile, an organisationabrthhad been
distributed during the evening of 15 March, theeefffof which was to
remove the complainant from his post and assignthimhat appears
to have been a newly created post as a Speciak&dio the Director
of BDT.

3. By a letter of 23 April 2007 the complainant regeedsthe
Secretary-General to review the decision to suspendrom duty. He
sought compensation for the “humiliating” treatmémtwhich he was
subjected on the evening of 15 March, immediateigasgent
to his former post of Chief of the Policies, Stgags and Financing
Department. He also requested that his performaappraisal
be “redone” or, alternatively, that that exercise @ancelled. He
concluded by asking the Secretary-General to “reicen the whole
matter”. On 4 June 2007 the Deputy Secretary-Gémeptied to the
complainant’s letter of 23 April, rejecting his rexpt with respect to
his suspension and his eviction from the ITU buidi So far as
concerns the complainant’s claim to be assignetegost of Chief of
the Policies, Strategies and Financing Departntenierely said that
it was not directly linked to the question of hiaspension. No
response was given to his request relating todrfopnance appraisal.

10
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4. The complainant lodged an appeal with the Appear8mn
28 August 2007, referring to the appeal processnoenced by his
letter of 23 April. He referred to his suspensiowl &is eviction by the
Secretary-General but said that these matters marexhaustive. He
attached a document setting out the various claensad made in his
letter of 23 April and the Administration’s respess In its report of
6 December 2007 the Appeal Board identified theeapms one
“against the decision to provisionally suspend [templainant] from
duty”. It made no reference to the other matterssedh in the
complainant’s letter of 23 April and set out in tattachment to his
appeal. In the result, the Board concluded that “firovisional
suspension from duty [...] was not in violation Rfile 10.1.3". The
Secretary-General informed the complainant by detfel3 December
2007 that he agreed with that conclusion and, thas, decided to
dismiss his appeal. That decision is the subjectth& second
complaint.

5. More or less simultaneously with the complainampissuit
of his internal appeal relating to his suspendioere were proceedings
with respect to the incidents that occurred in Seeretary-General’s
office  on the evening of 15 March. First, an
Ad Hoc Commission of Inquiry was established. Them@ission
reported on 10 May 2007, finding that the behaviair the
complainant could be considered a breach of thedatas of Conduct
for the International Civil Service. It recommendidt disciplinary
proceedings be commenced. On 11 May 2007 the Depetyetary-
General informed the complainant that disciplinprgceedings would
be commenced on the basis that his aggressive ibehaowards
the Secretary-General constituted misconduct fa plurposes of
Staff Rule 10.1.1. In this respect, it was saidt ttie complainant
had breached his obligations under Staff Regulatiof(b) and
the Standards of Conduct for the International IC&&rvice. The
complainant was also informed that he had untiM2ty to respond to
the charge. He was informed on 19 June 2007 tleanttter would be
referred to the Joint Advisory Committee. That Cadttae reported on
17 August 2007, stating that it was not in a positto reach a

11
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conclusion with any certainty, and advised thasaoction be applied.
On 4 September 2007 the Deputy Secretary-Genefatmad the
complainant that he was satisfied that he was ygwlt serious
misconduct and had decided that he should be disahipursuant
to Staff Rule 10.1.2(a)(7) with effect from 7 Sepber 2007. That
decision is the subject of the first complaint.

6. The ITU argues that the first complaint with resptecthe
complainant’s dismissal is wholly irreceivable dretbasis that, as
he has not pursued his internal appeal following féquest on
11 October 2007 for a final review of the decistondismiss him,
he has not exhausted internal remedies as reqbyeArticle VII,
paragraph 1, of the Tribunal's Statute. As the vai¢ Staff
Regulations and Staff Rules provide only for appehl “staff
members”, the parties were invited by the Tributtalmake further
submissions on the question whether internal appesedures were
available to the complainant once his dismissak &ffect. The Union
submits that they were, arguing that he commenaoeidtarnal appeal
by requesting review on 11 October and filing ampeg with the
Appeal Board on 20 December 2007, even thoughduested that the
appeal be suspended pending the outcome of thegquings before
the Tribunal. It correctly points out that therensat be concurrent
proceedings before the Appeal Board and the Tribtawever, the
question remains whether the Staff Regulations&tatf Rules permit
an internal appeal once a person has ceased tostadf anember. If
they do not, the steps taken by the complainamiitate an internal
appeal were ineffective. More to the point, thereravno internal
remedies that he could pursue before lodging higptaint.

7. Chapter XI of the ITU Staff Regulations and Staftilés
makes provision for appeals by staff members. Rafjulation 11.1
requires the establishment of “administrative maehi with staff
participation to advise [the Secretary-Generaljase of any appeal by
staff members against an administrative decisiotegalg the
non-observance of their terms of appointment, aiclg all pertinent
Staff Regulations and Staff Rules, or against dis@ry sanctions”.

12
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Staff Rule 11.1.1(2) provides as to the steps tdaken by a “staff
member” who wishes to lodge an appeal and Stafe Rul.1.1(4)
sets out the procedure to be followed by a “sta#niber’ in

submitting an appeal to the Appeal Board. Staff Regn 11.2 and
Staff Rule 11.2.1 relevantly provide that a “steémber” may appeal
to this Tribunal. There is nothing in Chapter Xl dfie Staff

Regulations and Staff Rules to indicate that a érgtaff member may
lodge an appeal as therein provided. Nor is therg provision

in the Staff Regulations or Staff Rules definingafé member” to

include a “former staff member”. On the contrarypreess provision is
made with respect to former staff members in SRdgulation 4.13
and in Staff Rule 9.7.1()) and (j) concerning, Edpely,

re-employment and entittement to repatriation granin these
circumstances, the term “staff member” in Chaptdr iX to be

construed as restricted to a serving staff member.

8. In Judgment 2840, also a case where the relevgulatéions
and rules relating to internal appeals referre¢ tmla “staff member”
and not a “former staff member”, it was held thathe&re a decision
has not been communicated until after a staff merhbs separated
from service, the former staff member does not h&eeurse to the
internal appeal process”. The same is true of f& seamber who has
either been summarily dismissed or dismissed witthsshort notice
that it is impracticable to commence internal appeaceedings before
the dismissal takes effect. In the present cagecdimplainant received
the decision dismissing him with effect from 7 Sepber 2007 only
on 5 September 2007. It is unreasonable to expetthe could or
should have commenced internal appeal proceedingthe short
period of time before he ceased to be a staff membe
7 September and no longer had access to the ihtgypaal process. In
these circumstances he has access to the Tribuacordance with
Article Il, paragraph 6(a), of its Statute (seeghadnt 2582 and the
case law therein cited; see also Judgment 284fo)ldtvs that the first
complaint is receivable. Whether or not it is rgabie in relation to all
aspects of the relief claimed is a question thiithei dealt with later.

13
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9. So far as concerns the second complaint, the ITiunga
that it is receivable only insofar as it is relatedthe decision to
suspend the complainant from duty. Both in his estjfior review and
in his internal appeal, the complainant made claforswhat was
said to be his “humiliating” treatment on the ewveniof 15 March,
for assignment to the post of Chief of the Polici8frategies and
Financing Department, and the “redoing” of his parfance appraisal
or, alternatively, that that exercise be cancelldte formal claims for
relief in the second complaint are for reinstatetriém his previous
D.1 post” with either a five-year extension, oratiatively, a “service
appointment” until the age of 60, compensation ‘fiojury to his
professional reputation [...] due to the inaccuratel @efamatory
statements [...] spread [...] by the [defendant]” &madl account of the
devious and reprehensible treatment” that he wdagesied to by
certain ITU officials, exemplary damages and areottat disciplinary
proceedings be instituted against the officialspoesible for his
wrongful dismissal. As to reinstatement and théndafor associated
relief, those claims were not, and could not be emadthe internal
appeal relating to the complainant’s suspensioreyTare therefore
irreceivable in the second complaint (see Judgmehd® and 2364).
The same claims are, however, made in the firstptaint and will be
dealt with in relation to the dismissal decisiorn 8laim was made in
the internal appeal with respect to defamation amdhat extent, the
claim is irreceivable. Again, the defamation clasrmade in the first
complaint and will be considered later. Howeverisireasonable to
treat the claim in the second complaint for comptor for the
treatment received as encompassing the claim nmatteirequest for
review and in the internal appeal for compensat@n‘humiliating”
treatment on the evening of 15 March. It is, ta #wtent, receivable.
Although the formal claims for relief in the secooomplaint do not
refer to the complainant’s performance appraisal claimed within
the body of the submissions that the appraisalldHtme quashed and
removed from his personal file”. That claim is moaterially different
from the alternative claim in the request for rewignd in the internal
appeal that the exercise be cancelled. Accordirtgt, aspect of the

14
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complaint is receivable. Other aspects of the frallaimed in the
second complaint will be dealt with later.

10. Rule 10.1.3(a) of the ITU Staff Regulations andffSRales
provides:

“When a charge of serious misconduct is made apaistaff member, and

if the Secretary-General or the Director of the é&awr concerned is of the

opinion that the charge is well-founded and that difficial’'s continuance

in office pending an investigation of the chargeuldobe prejudicial to the

service, he or she may be suspended from duty d\S#tretary-General,

with or without pay, pending investigation, withqutejudice to his rights.

Such suspension shall not constitute a sanctionthen meaning of

Rule 10.1.2.”

11. The first argument advanced by the complainantlation to
the decision to suspend him from duty is that tlepuy Secretary-
General had no authority to take such a decisidan father, as the
Secretary-General was an interested party, thetiqonesf suspension
should have been referred to the ITU Council “as tlext level
of authority”. It is correct that it was incumbeah the Secretary-
General to refrain from taking any decision congegrthe incidents
that occurred in his office on the evening of 15réfha2007. As stated
in Judgment 179, “his impartiality may be open toesfion on
reasonable grounds”. Although Staff Rule 10.1.3enefonly to
suspension by the Secretary-General, the doctfimecessity allows
that, where there is a conflict of interest, autigds to be granted to
some other appropriate person. However, that doesnean that the
question should have been referred to the Couitiat body has
certain powers with respect to elected officialg, tot with respect to
unelected officials. As an elected official andtlas next most senior
official, the Deputy Secretary-General was the appate person to
exercise authority with respect to the incidentat thccurred on
15 March, even if the relevant provision did nojpsovide.

12. The complainant’'s second argument is that, as &ld&h,

there was no charge of serious misconduct and rolodld “be
of the reasonable opinion that such a charge wab faunded™. This

15
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argument finds some support in two statements @ riéport of
the Appeal Board. The first is that it was “conemtnthat the
Administration’s letter of 16 March 2007 [was] nsufficiently

specific in the details of the charge of seriousamnduct”. The second
is that it “noted that there was no witness toittogent in the office of
the Secretary-General leading to the eviction loé [tomplainant and

therefore] it [was] the word of the Secretary-Gahagainst that of the
[complainant]”.

13. The Deputy Secretary-General's letter of 16 Mar€l®7R2
informing the complainant of his suspension relélyastated:

“In view of the serious incidents that occurred tgeday evening [...]
between you and the Secretary-General and, incpéati the words which
you used on this occasion which led [him] to cailthe services of the ITU
security [...] the decision has been taken to lawrtinvestigation into your
behaviour.

Also, pursuant to Staff Rule 10.1.3, | have reachws conclusion — in
agreement with the Director of BDT — that your ¢oménce in office is
likely to be prejudicial to the service.

In consequence, pending the result of the investiga[...] you are

provisionally suspended from duty, with pay, asnfreoday until further
notice.”

14. Although the letter refers to “words” used by the
complainant, it does not make any specific chamgech less a charge
of serious misconduct. A person is not charged witkconduct until
he or she is told what it is alleged that he or dide It was not until
11 May 2007 that the complainant was told what las wlleged to
have done when he was informed that disciplinaoc@edings would
be instituted on the grounds that he had displaleghressive
behaviour” towards the Secretary-General and that tonstituted
serious misconduct. No charge was made againsbthelainant prior
to that date. Moreover, as the Appeal Board cdyrecinted out, there
was no independent evidence as to what happent @vening of 15
March 2007 and there is much to be said for thev ileat neither the
Deputy Secretary-General nor the Director of BDTildoreasonably

" Registry’s translation of the French original.
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be of the view that the charge was well foundedreévggnificantly, it

is properly to be inferred that they were not atthiew. In this regard,
the letter of 16 March 2007 did not say that eitbérthem was.

Further, there would seem to be no point in laumglan investigation
but rather in initiating disciplinary proceedingkthey were of that

view. And there being no specific charge, neitheuld be of the

opinion that “the charge [was] well-founded”. Atk one of them had
to be of that view to satisfy Staff Rule 10.1.3.fdllows that the

decision to suspend the complainant was not takexwéordance with
that rule. It was an error of law for the AppealaB to find to the

contrary. And as the Secretary-General’'s decisibri® December
2007 dismissing the complainant’s internal appea$ Wwased on the
Board’s conclusion, it, too, involved an error @iv That decision
must be set aside, as must the earlier decisidhébpeputy Secretary-
General of 16 March 2007.

15. The complainant makes a further argument with rm&spe
to the decision to suspend him from duty, nameigt the incidents
of 15 March 2007 constituted “harassment, mobbimglying and
intimidation in direct retaliation [...] and in ctmuation of the
harassment, bias, misconduct and malice directefthiey Secretary-
General] against [him] in October 2006 in tryingtave [him] [...]
sanctioned on specious [...] charges”. That arguntegéther with the
claim for compensation for the “humiliating” treant on
15 March 2007, will be considered in conjunctiorihwine complaint
directed to the complainant’s dismissal. At thiagst, however, it is
convenient to note that there is no basis for dirfigp that the Deputy
Secretary-General, who took the decision to suspiematomplainant,
was in any way motivated by bias, ill will, malice other improper
purpose.

16. As earlier indicated, the stated purpose of thetimge of
15 March 2007 was to discuss the complainant’s 208@ormance
appraisal. It seems that, until 2005, the compl#tiaad the Secretary-
General had a good working relationship and thatettwas, also, a
close relationship between their respective famiili;n 2006 the
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Secretary-General, who was then the Director of Bas the
complainant’s direct supervisor. In that capaditySeptember of that
year he wrote to the then Secretary-General comiptpiof the
working relationship between the complainant anchesanembers of
his staff and asking that the complainant be stdgeto disciplinary
proceedings and that, in the meantime, he be sdeddrom duty. The
then Secretary-General interviewed one of the staémbers
concerned and requested the Chief of the Persoanél Social
Protection Department to interview the others. Then Secretary-
General concluded from these interviews that “tHevas] no hard
evidence or facts to substantiate these serioussattons and thus no
basis to initiate any disciplinary action, muchslesispension”. He
nevertheless accepted that there were ‘“relationfficudties” and
suggested as an interim solution that the unit imclv the staff
members concerned were employed be placed underdirest
supervision. However, the complainant's then diregpervisor, the
present Secretary-General, placed the particulé@r under his own
supervision.

17. It is not disputed that the Secretary-General datbe issue
of staff relations with the complainant on the duagnof 15 March
2007 as part of their discussion concerning the ptamant’s
performance in 2006. Nor is it disputed that thevas strong
disagreement on the subject. In that context, theredary-General
stated in a note for the record, dated 16 Marcty 289 follows:

“During the interview [...] [the complainant] hath the beginning, raised

several times his tone in a threatening manner whemntion was made on

his team work weaknesses. He raised the tone ofdice several times

saying that ‘he is the best in the ITU and chalesngnyone to demonstrate
the contrary’ and was threatening in his gesturestane. | tried to gently

request him to calm down and reminded him that ¢ Wa supervisor and

would want our discussion to be on an intellechesis.

Given the level of threat in the expression onfate and the tone of his
voice, | had no choice but to ask an AssistanhatSecretariat to request
the Security Service to be near my office in theecthat | would not be able
to control the situation. On a second time, whbae ftomplainant] raised his
voice and started shaking his hands and headjntimy judgement, could
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reach my physical integrity, | had no choice buinterrupt the meeting and
ask the Security Service to escort him from myoeffi

During this confrontation, he used many times tleeds ‘I am strong’, ‘I
can attack’, ‘Il am hard-headed’ and ‘will not baaff, and he constantly
repeated that he is like me.”

18. Before considering whether the evidence is capaifle
supporting the charge of “aggressive behaviouris itonvenient to
explain the basis on which the Ad Hoc Commissioingfiiry and the
Joint Advisory Committee reached different conausi with respect
to the incidents of 15 March 2007. The terms okmefice of the
Ad Hoc Commission of Inquiry required it not onlg tnvestigate
those incidents, but “as well as, as appropriatg,aher documented
similar or analogous event that may have ariserorbebind may
possibly shed further light on this incident”. ThH&ommission
considered a file retained by the Personnel andaBd&rotection
Department concerning the relations between thept@nant and
some members of his staff in 2006 and came to i@ that it was
questionable whether his remarks and his attitodeartds his staff
were consistent with the Standards of Conduct ler International
Civil Service. It concluded that those matters &dlpo strengthen the
account given by the Secretary-General and theeaui of one of the
security officers who said that he heard the raisette of the
complainant when he was called to the office of $leeretary-General
on the evening of 15 March. On the other hand,Jibiat Advisory
Committee had regard only to the evidence of theidants of
15 March and considered that the file concernirg ¢bmplainant’s
relations with some members of his staff in 2006 weaelevant. In
reaching his conclusion that the complainant waistygof serious
misconduct, the Deputy Secretary-General relietherevents of 2006
as well as on a letter of 16 April 2007 from thenptainant to the wife
of the Secretary-General.

19. The complainant makes various arguments with resjec
the events of 2006, including that he was not gi@eropportunity by
the Ad Hoc Commission of Inquiry to question thafistmembers
concerned and that those events should not have taden into
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account because he had already been cleared adndisct in relation
to them. It is unnecessary to consider these angtares there is no
basis upon which the events of 2006, even assurtiiaf they
occurred, could be considered probative of thendamade by the
Secretary-General with respect to the incidentsl®fMarch 2007.
Evidence that indicates a striking similarity te tincidents in question
or reveals a pattern of behaviour — similar fagbrapensity evidence —
is probative if, and only if, that evidence rendéisnprobable that the
incidents in question did not occur as claimed. $teements from
other members of staff provided by the present &anr-General to
the then Secretary-General in 2006 neither revesfiling similarity
with the incidents in question nor a pattern oké#tening or abusive
language. Accordingly, they are of no probativeueah relation to the
charge of serious misconduct.

20. In its reply to the second complaint, the ITU suisman
e-mail by a staff member relating to an event icé&maber 2005 which,
if accepted as true, does indicate that the comgtaihad already used
abusive and threatening language. In its surregirtde ITU claims
that the “complainant’s threatening behaviour ot occasion [...] is
an established fact”. However, that event was nawarstigated and
was not the subject of disciplinary proceedingsrédwer, the person
concerned has since stated that it was “a one-off @ompletely
isolated incident” and that “the full context [..d,iunfortunately, not
readily discernible from the [...] e-mail alone”nAsolated incident
does not constitute evidence of a pattern of belaviAnd without
context, it is not possible to say that the evariDécember 2005 bears
a similarity, much less a striking similarity, toet matters in respect of
which the complainant was charged with serious omdact.
Accordingly, that e-mail is of no probative value rielation to that
charge.

21. Save, perhaps, with respect to one of the statenaginitbuted
to the complainant on the evening of 15 March 200& letter written
by him to the wife of the Secretary-General is algthout probative
value. That letter contains no admission with resfethe incidents in
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iIssue. Its stated purpose was to inform the Segr&@aneral’'s wife

that the complainant was “neither [her husbandrsgney nor that of

his family”. The letter concluded with a refererioethe fact that they
had the same family name and a statement thatgeotfi that name
were incapable of not fighting back if they felatlihey were attacked.
Although that statement has some similarity wite ofithe statements
allegedly made by the complainant on the eveningMarch, the

issue is not so much what was said as the tonenameher in which it

was said. The letter to the Secretary-General’'se wifovides no

evidence on that issue.

22. It follows, as the Joint Advisory Committee heldat the
question whether the complainant is guilty of sesianisconduct has
to be determined by reference solely to the evidemtating to the
incidents of 15 March. And that is essentially therd of the
Secretary-General as against that of the complaifiue statement of
one of the security officers, who also happens dothe Secretary-
General’s driver, to some limited extent, corrolbesathe Secretary-
General’'s account. As already indicated, he saad tre heard the
raised voice of the complainant. However, and aigfohe speaks
French and the discussion between the complaimghttee Secretary-
General was in French, he could neither recoghisdéainguage spoken
nor hear what was said. The other security offiedio said that he and
the first security officer were in the waiting roonfor
ten minutes before they were asked to escort thgpleanant back to
his office, made no such claim. Moreover, he s&dt twhen the
Secretary-General emerged from his office the campht was quite
calm. The assistant who called for the securitycefs said that she
heard nothing in particular. However, her officeswsome distance
from that of the Secretary-General.

23. Before further considering whether the complainaas
guilty of serious misconduct, it is necessary tterthat he has asked
for oral hearings and for an order for the prodarctof surveillance
tapes and other material that might throw furtligiition the incidents
in the Secretary-General's office. Those applicati@re dismissed.
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Although that material might provide corroboratiaith respect to
some of the incidental details as recounted byeeithe Secretary-
General or the complainant, the question as to Wwhppened in the
Secretary-General's office would still depend om tword of one
against the other. Incidental details would notal#y resolve the
differences in their accounts. It follows that theatter must be
determined on the written submissions.

24. It was for the Administration to prove that the goainant
was guilty of serious misconduct. The evidenceoaghat happened in
the Secretary-General's office is inconclusive ahds, the charge of
serious misconduct has not been proven. It folltved the dismissal
decision of the Deputy Secretary-General of 4 Sepéx 2007 must be
set aside. The question of further relief will lmmsidered later.

25. It does not follow that, because the Administratas failed
to prove misconduct, the charge of serious miscondas “specious”
or part of a campaign of bullying and intimidatias claimed by the
complainant. On that issue the complainant beasotius of proof.
And as the evidence with respect to the incidentshe Secretary-
General’s office is inconclusive, his claims insthiegard must be
rejected.

26. As previously indicated, the claim for compensatiorthe
second complaint is receivable insofar as it idascwith respect to
the complainant’s treatment on the evening of 15dM2007. Even on
the Secretary-General's account, his instructioasthe security
officers to escort the complainant from his offeed, later, from the
ITU building, were disproportionate and an affrdot his dignity.
There is no suggestion that the complainant engamged in so many
words, actually threatened violence. The Secregageral claims that
he asked the complainant to “calm down” and remdnigien that their
discussion should be on an intellectual basis. hewehe did not
request the complainant to leave his office ornhewvearn him that he
would be asked to do so if his behaviour contindedeps that would
ordinarily be taken before asking security officéosescort a staff
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member from his office. Further, there is no exptaon as to why,
some five minutes later, the Secretary-General idersd it

appropriate to ask the security officers to estimetcomplainant from
the building and to insist that he take nothingwhitm. Presumably, it
was in consequence of that last instruction thatdbmplainant was
obliged to hand over his badge when leaving thddimg. The

complainant is entitled to be compensated for tlzesi®ns in respect
of which the Tribunal awards the sum of 15,000 Sviiancs for moral
damages.

27. At this point it is convenient to consider the eélclaimed in
the first complaint concerning the dismissal detisiAs already
indicated, the complainant claims reinstatementatTis a form of
relief that can be granted in the case of a wrdndjgmissal and the
claim is receivable. However, it is not relief thiat appropriately
granted in the present case. There is no evidérdesither his former
post or that of Special Adviser — a post that henisilling to take up —
remains available. As the dismissal decision mstsét aside, the
complainant must be paid the full salary and othditlements that he
would have received had his contract expired iroatance with its
term on 21 March 2008, together with all allowantiest would then
have been payable in consequence of its terminatiba salary and
other entitlements must include the step incrender on 1 August
2007 but withheld “pending the disciplinary proceslun process”.
That process has now concluded in the complaingavsur. All
amounts should bear interest at the rate of 8 @etrr per annum from
due dates until the date of payment. The complaimaust give credit
for any salary and/or associated allowances eabyedim between
7 September 2007 and 21 March 2008. In additiorshuaild be paid
by way of material damages an amount equivalenhtyear’s salary
and other entitlements.

28. In the first complaint, as well as in the seconte t
complainant claims damages for “the inaccurate aefamatory
statements [...] spread [...] by the [defendantthis unfortunate and
extraordinary affair”. As already indicated, th&tim is not receivable
in the second complaint. Whether or not it is reakie in the first
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complaint, there is no evidence of the making of smch statements.
Accordingly, that claim is dismissed. The complainalso seeks
damages for the “devious and reprehensible tredtnien received.

The same claim has already been considered inorelt the eviction

of the complainant from the office of the Secret@gneral and, later,
from the ITU building. The inconclusive nature diet evidence

relating to the incidents in the Secretary-Gensraffice prevents any
finding that would support any other aspect of tiaim.

29. The complainant also claims in the first complainat a
“proper performance evaluation” be establishedttieryear 2006 and
that that evaluation be placed in his personal fileat claim is not
receivable in the first complaint. The complainhatd ample time to
pursue that matter before his dismissal took eféect, in fact, did so
in his request for review and in his internal appegdating to his
suspension. However, and as already indicated;l#ie made in the
body of the submissions in the second complairttttieyperformance
appraisal made by the Secretary-General “be quaahddremoved
from his personal file” is receivable. It is noteat whether any
performance appraisal report has been placed iodimplainant’s file.
But it is clear that the relevant performance ajgpigrocedures were
never completed. In these circumstances, it willobdered that any
performance appraisal report for the year 2006 lthatbeen placed in
his file be removed from it.

30. In the body of the submissions in the first commlat is
claimed that the decision to assign the complainanthe post of
Special Adviser should be quashed. As there waslearime to
challenge that decision before the complainangsniisal took effect,
that claim is irreceivable. No such claim is made the second
complaint and, thus, the issue need not be fudtwesidered.

31. A claim is made in the body of the submissions athb
complaints that the decision to establish the Aa IB@mmission of
Inquiry was unlawful and for damages in consequericés “flawed
proceedings”. That claim is also irreceivable, meiinal appeal having
been instituted with respect to that decision etreugh there was
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ample time to do so before the complainant’s disalisook effect.
Indeed, the complainant acquiesced in the estabdiahof the Ad Hoc
Commission of Inquiry.

32. As previously indicated, a claim is made in the opec
complaint that disciplinary proceedings be institltagainst the
officials responsible for the complainant’s disrals3he same claim is
made in the first complaint. That is not an ordher Tribunal can make.
Accordingly, both claims are dismissed.

33. Given the inconclusive nature of the evidence efititidents
in the Secretary-General’s office on the evening®March 2007 and
the fact that, in the main, the impugned decisiamse taken by the
Deputy Secretary-General in respect of whom theneoi evidence of
bias, ill will, malice or other improper purposéjstis not a case for
exemplary damages. However, in addition to the dm®gayable in
respect of the complainant’s eviction from the $&my-General's
office and, later, from the ITU building, he shoubi@ paid moral
damages in the sum of 10,000 Swiss francs formiesadul suspension
and dismissal.

34. The complainant is entitled to costs with respectboth
complaints and, also, the anterior proceedingsrbetbe Ad Hoc
Commission of Inquiry and the Joint Advisory Contedt The
Tribunal assesses those costs at 12,000 francs.

35. Lastly, the applications for discovery, hearingsd atne
production of documents are dismissed. The grantfigthose
applications would not result in the reliable resioin of the
differences in the accounts of the Secretary-Génarad the
complainant with respect to the incidents in ther&ary-General's
office on the evening of 15 March 2007. Other issaan readily be
determined on the basis of the written submissions.

DECISION

For the above reasons,
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8.

The Secretary-General's decision of 13 December7 280set
aside, as is the earlier decision of the Deputyedan/-General of
16 March 2007 suspending the complainant from duty.

The Deputy Secretary-General’s decision of 4 Sepeerd007 is
set aside.

The ITU shall pay the complainant the full salamydaother
entitlements, including the step increment payairel August
2007, that he would have received if his contraatl kexpired
on 21 March 2008, together with all allowances thatild then
have been payable. All such amounts shall bearesit@t the rate
of 8 per cent per annum from due dates until the dhpayment.
The complainant shall give credit for any salargd/an associated
allowances earned by him in the period 7 Septen2®&7 to
21 March 2008.

The ITU shall pay the complainant material damaagpsgvalent to
one year's salary and other entitlements with retsge his
dismissal.

It shall also pay him moral damages in the sum%0@0 Swiss
francs.

Any document or other report relating to the corimaat's
performance appraisal for the year 2006 shall bwved from his
personal file.

The ITU shall pay the complainant costs in the soif
12,000 francs.

All other claims are dismissed.

In witness of this judgment, adopted on 5 Noven@¥9, Ms Mary
G. Gaudron, President of the Tribunal, Mr Giusegerbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 3 February 2010.
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Mary G. Gaudron
Giuseppe Barbagallo
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Catherine Comtet
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