Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

108th Session Judgment No. 2891

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Miss H.aGainst the
United Nations Industrial Development Organizati@QgNIDO) on
12 June 2008, the Organization’'s reply of 17 NovemP008, the
complainant’s rejoinder of 5 February 2009 and UQI®surrejoinder
of 19 May 2009;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are to be found in redgy 2659,
delivered on 11 July 2007, in which the Tribunal assed the
complainant compensation in the amount of 29,00bswn the
grounds that her reassignment with effect from 1Irdida2004 from
the position of Administrative Assistant in the IO& of the Managing
Director, Programme Coordination and Field Operatidivision
(PCF/OMD), to that of Programme Assistant in the |tNaieral
Environmental Agreements Branch, Programme Devedopnand
Technical Cooperation Division (PTC/MEA), constédt a hidden
disciplinary sanction.



Judgment No. 2891

It may be recalled, that immediately after beinfpimed of her
reassignment, the complainant went on certifiel kave and did not
return to take up her new duties until early Jufé42 On 14 May
2004, while still on sick leave, she submitted gpligation for the
position of Administrative Assistant in PCF/OMDathis, the position
she had vacated upon being reassigned. By e-mAilJoine 2004 the
Human Resource Management Branch informed the @napit that,
as she had been reassigned on 1 March 2004, hkcatijom could
not be considered, because paragraph 17 of thectDir€eneral’s
Administrative Instruction No. 16 of 1 January 20p®vided that
“[flor [staff members’] applications to be receivapstaff should have
served in one position for a minimum period of gear”.

On 28 June 2004 the complainant wrote to the theecir-
General requesting a review of the decision notcomsider her
application. She argued that Administrative Indinrc No. 16, the
objective of which was to put into place a seriéheman resource
management systems that addressed career grodimytdapply to her
case because her application for the post of Advnative Assistant in
PCF/OMD had not been submitted in the context tfaseer growth
plan through fast track promotion”; rather she hauplied for a
position she had previously occupied and from which
she had been reassigned against her will. By maerdara of 15 July
2004 the Director of the Human Resource Managemearich replied
on behalf of the Director-General that Administratinstruction No.
16 defined inter alia the eligibility criteria fataff members applying
for advertised posts and was therefore applicablaltcases and not
only those involving promotions. He recalled that tomplainant had
only recently been reassigned to a new post araldeeinformed her
that a selection decision had already been made.

On 10 September 2004 the complainant lodged arahpptn the
Joint Appeals Board. She requested that the deciggarding her
application be annulled, that her application besatered and that she
be paid moral damages in an amount equivalent tmdi2hs’ salary.
In its report of 21 February 2008 the Board fouhdt tthere was no
basis for the Organization’s argument that the damant's
application should not be receivable, that the Oimgion had
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not applied the criterion set forth in paragraphat 7Administrative

Instruction No. 16 in a uniform manner, therel®facto discriminating

against the complainant, and that the formulatibthe said paragraph
was ambiguous and should thus be revised. It re@mded that
the complainant be awarded moral damages in an megual

to 12 months’ salary, given in particular that ngasiptment to her
previous post would be impractical due to the langfttime that had
elapsed.

By letter of 17 March 2008 the complainant was iinfed
that on 11 March the Director-General had endor$ed Board’s
recommendation for an award of compensation, bat tke had
decided to set the amount at 15,000 euros. The guatywas made on
24 April. On 12 June 2008 the complainant filedstlmomplaint
impugning the Director-General's decision not toassv her the
compensation recommended by the Joint Appeals Board

B. The complainant submits that the Organization wihalhgdenied
her the right to be considered for the position Aafministrative
Assistant in PCF/OMD on the basis of an “untendbterpretation”
of Administrative Instruction No. 16 and, in padiar, of what
constitutes “fast track promotion”. She asserts the decision not to
consider her application amounted to discriminatdrgatment,
especially in light of the fact that other candefatwho had not served
in their respective positions for one year, wetevatd to apply and
their applications were considered.

The complainant contends that the Director-Genemdcision to
award her 15,000 euros in compensation was asbitecause, although
he endorsed the Joint Appeals Board’s finding afcdimination, he
failed to give reasons for not following its recoemdation. She also
contends that the defendant failed in its duty arectowards her and
acted with negligence, and that it should therebwdeld accountable
for the excessive delays in the determination aof ba&se, which
severely harmed her legitimate interest in obtgrarspeedy resolution
of the dispute.
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The complainant requests that the impugned decibienset
aside and that she be awarded compensation in anrarequal to
12 months’ salary. She also claims exemplary damégethe delays
in the internal appeal procedure in the amount®0a0 euros and
costs in the sum of 7,000 euros.

C. In its reply UNIDO denies the complainant's allegas of
discrimination. It contends that the Director-Gexhedid not endorse
the Joint Appeals Board's finding of discriminatitwit decided, in
view of the particular circumstances of the compat’'s case, to
award her compensation on the grounds that she riwhdbeen
considered for the position of Administrative Asarg in PCF/OMD.

The Organization also denies the contention thatithpugned
decision was arbitrary or unjustified. It emphasid®t the position for
which the complainant applied was at the same gaadbat which she
occupied and that her selection to the former wawidhave involved
a change of grade. In its opinion, the complaintnist about
arbitrariness but about the appropriate amount amfairdamages that
should be awarded to the complainant. It consideiscorrect for
the complainant to accuse the Administration ofligegce in order
to justify the amount of damages she claims andngsbthat, as
this second complaint necessarily overlaps withciraplaint that led
to Judgment 2659, any calculation of moral damagfesuld take
into account that the complainant has already hmsd a total of
44,000 euros in compensation.

UNIDO rejects the complainant’s claim for exemplalgmages.
With regard to the damages claimed in respect efdélays in the
internal appeals procedure, it argues that the @inmgnt has been
adequately compensated for these delays throughrttwaint already
paid to her. It recalls in that respect that inghadnt 2659 the Tribunal
awarded moral damages taking into consideratiomr irglia the
impracticability of the complainant’s reinstatement

D. In her rejoinder the complainant characterisesnasnisistent the
arguments put forward by the Organization to jystlie Director-
General’s decision to award her an amount signiflgalower than
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that recommended by the Joint Appeals Board. Inview, the fact
that UNIDO has been sanctioned for an earlier lbredoes not
constitute grounds for a reduced award of damagés. reiterates
her allegation of discrimination and refers to aete examples of
candidates whose applications were considered tdetip fact that
they had served in their respective posts fortless one year.

E. In its surrejoinder the Organization submits thhé tamount
claimed by the complainant in compensation is esiges and
unjustified in the circumstances. It dismisses thiéegation of
discrimination as unsubstantiated and devoid oftmer

CONSIDERATIONS

1. The complainant was reassigned with effect from dradit
2004 from the position of Administrative AssistantPCF/OMD to
that of Programme Assistant in PTC/MEA. In a ficeimplaint she
challenged the reassignment decision and in Judgr@éB9 the
Tribunal found that it constituted a hidden disicigty sanction. It thus
awarded the complainant compensation in the amoonft
29,000 euros.

2. Soon after her reassignment the complainant apfdiethe
position of Administrative Assistant in PCF/OMDe.i.her previous
post, but was informed that her application coubd Ibe considered
by reason of paragraph 17 of the Director-GenerAblsninistrative
Instruction No. 16, which provides that “[flor [$tamembers’]
applications to be receivable, staff should haveezkin one position
for a minimum period of one year”. Following thegewion of her
request for a review of the decision not to consia application, the
complainant lodged an appeal with the Joint AppBalard requesting
that the decision be annulled, that her applicabenconsidered and
that she be awarded moral damages equivalent madizhs’ salary.
The Board found that the complainant had bdefacto discriminated
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against and recommended that she be awarded thenarsioe had
requested in moral damages. The Director-Generdioread the
recommendation for an award of moral damages luitee to set the
amount at 15,000 euros.

3. The complainant impugns the Director-General's sleai
insofar as it does not award her moral damageseénfull amount
recommended by the Board. She requests 12 montilatysas
compensation and exemplary damages in the amout®,000 euros
for the egregious delay in dealing with her intémapeal, as well as
7,000 euros in costs.

4. She claims that the Director-General’s decision flased
because, although he endorsed the Board's reconatr@nd thus
recognising the discriminatory behaviour on the pathe Organization,
he reduced the amount of moral damages to be awvavileout fully
justifying his decision.

5. The Organization states that the decision to retheaward
of moral damages to 15,000 euros reflects the Mirggeneral’s
disagreement with the Board’s finding of discrintioa and takes
into account the fact that the complainant’s agpian for her previous
post as Administrative Assistant in PCF/OMD did riotvolve a
change of grade. It denies that the decision waisrary, unexplained
or unjustified and further justifies its opinion hyoting that the
complainant has already been paid a total of 44€00s, including
29,000 euros for the earlier matter.

6. By endorsing the Board’s recommendation for an ewadr
compensation, the Director-General recognisedttigatiecision not to
accept the complainant's application for her oldstpwas wrong.
Moreover, there is nothing in the Director-Geneyalecision to show
that he disagreed with the Board’s finding of diménation. The
Tribunal sees no reason to depart from that finding notes that
that discrimination appears to be a continuatiothef Organization’s
unfair treatment of the complainant, stemming frohe original
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reassignment decision which in Judgment 2659 wasdao be a
hidden disciplinary sanction. It can be added that argument put
forward by the Director-General in his decisionldf March, namely
that “[t]he post to which the [complainant] applie@s at [grade G-6,
i.e. the same grade as the complainant’s] andefibrey, selection to
that post would not have resulted in a change \@dllgis irrelevant
because it relates to material damages rather hamal damages.
While this case stems from the previous complaim¢ two cases
are separate and distinct, being based on diffdee$ and different
administrative decisions. Each unlawful decisionsimiiave its own
remedy. Therefore, the Organization’s assertiort the damages
already paid to the complainant must be taken adoount in the
calculation of damages in the present case isliecor

7. The Tribunal finds that UNIDO failed to deal witlinet
complainant’s appeal in a timely and diligent manmccording to
well-established case law, the Organization hasutg tb maintain
a fully functional internal appeals body. Furthgs]ince compliance
with internal appeal procedures is a condition gdent to access
to the Tribunal, an organisation has a positiveagalion to see to it
that such procedures move forward with reasonabked’ (see
Judgment 2197, under 33). The complainant’'s appea filed on
10 September 2004 and the Director-General's decisi endorse the
appeal in part was dated 11 March 2008. This reptesa significant
and unacceptable delay of approximately 42 monihss delay
entitles the complainant to moral damages. Howelavjng regard
to the reason for the delay (mainly obstacles énappeal procedure)
and considering the Organization’s subsequent stepsectify the
situation, the Tribunal does not consider that deéay warrants an
award of exemplary damages.

8. The Tribunal, taking into account that the unlawful
non-consideration of the complainant’'s applicatiamounted to
discriminatory behaviour and considering the imaoce of the
moral injuries stemming from the illegal act as wa$¢ from the
egregious delay in the internal appeal proceedirgysards the
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complainant moral damages — consistent with thentJéippeals
Board's recommendations — in an amount equal tanbaths’ net
salary at the complainant’'s grade at the time tkeisibn not to
consider her application was taken, less the 15¢000s already paid
to her by UNIDO. No payment of interest is necegsar

9. The complainant is entitled to the costs of thesegedings
as well as her costs in the internal appeal iratheunt of 2,000 euros.

DECISION

For the above reasons,

1. The Director-General's decision of 11 March 2008é$ aside to
the extent that it did not involve the payment obren than
15,000 euros.

2. UNIDO shall pay the complainant an amount equdl2anonths’
net salary, less the 15,000 euros already paidetsled under 8
above.

3. It shall also pay her 2,000 euros in costs.

4. All other claims are dismissed.

In witness of this judgment, adopted on 30 Oct&@i$9, Ms Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, a4, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 3 February 2010.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet



