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108th Session Judgment No. 2881

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr C. S. agairte
International Telecommunication Union (ITU) on 5ndu2008, the
ITUs reply of 16 September, the complainant's mgjer of
16 October, together with the additional documehictv he submitted
on 18 November, and the Union’s surrejoinder dat8dDecember
2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a Spanish national born in 195@ered
the service of the ITU in 1970 at grade G.2 in 8ades Service of the
Finance Department. In 1972 he obtained a permanentract.
He was subsequently promoted and changed cateldith. effect
from 1 July 2000 he was promoted to the post ofeCluf the
Administrative Services of the Telecommunication vElepment
Bureau (BDT) at grade P.5. On 30 June 2003 the lzngmt was
seconded temporarily to perform the duties of Cloiethe Finance
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Department. As this was a grade D.2 post, he redei@ non-

pensionable special post allowance as from 30 Sdme 2003.

On 9 May 2005 this post was advertised and the tangnt applied

for it. On 15 December 2005 the Secretary-Genezeaidgd to assign
the complainant to the post in question from 1 aaynw006 to

31 December 2007 and to grant him a pensionableiadppost

allowance at D.2 level for that period. It was egaly stipulated that
the complainant would retain his permanent statgsaale P.5 without
a link to a specific post at that grade.

Following the reorganisation of the General Seci@taf the ITU
by the new Secretary-General who took office inudayp 2007, the
Personnel and Social Protection Department, than€m Department
and part of the Department of Common Services werged to form
a single department, the Administration and FinaDepartment. The
post of Chief of the Finance Department was abetistvith effect
from 20 June 2007.

By Decision No. 13185 of 20 June 2007 the SecreBawyeral
assigned the complainant, until further noticetht® P.5 grade post of
Special Advisor on financial matters to the Chiethe newly created
Administration and Finance Department and discoetihthe special
post allowance at the D.2 level which had beentgrhto him by the
decision of 15 December 2005.

On 26 July 2007 the complainant sent the Secré&bamneral a
memorandum asking him to review Decision No. 13185.

The Secretary-General rejected this request inraarendum of 6
September on the grounds that his decision wasgsriawful.

On 30 November 2007 the complainant lodged an &ppitia
the Appeal Board, which concluded in its report7ofFebruary 2008
that Decision No. 13185 was lawful. By a memorandafm2 April
2008, which constitutes the impugned decision,Sberetary-General
informed the complainant that he was dismissingapjzeal.

B. The complainant states that his purpose in filirgpanplaint with
the Tribunal is to seek recognition of his rightrébain grade D.2 on a
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personal basis, which grade he considers he obitabe being
promoted. He relies on Service Order No. 01/12tledt“Change of
practice in respect of the link between staff memksnd posts”, in
particular paragraph 7 thereof which reads asviaio
“Beyond the two-year period [...], if the post to whithe staff member has
been seconded and subsequently appointed has abdbished [...], the
organization must endeavour to redeploy the staffnber to an existing
similar post of an equivalent grade [...]. [l]f theatsfer has resulted in a
promotion, the staff member retains on a persoasisbthe grade to which
he or she has been promoted.”
In the complainant’s opinion, when he was transféno the post of
Chief of the Finance Department following the cotiimn, he
received a “promotion”. He therefore considers ttlas provision
applies in the instant case.

The complainant also states that he is not disguthe Secretary-
General’s authority to take appropriate measuréisdarbest interests of
the organisation” or to implement the decisionsalthhe has taken
with regard to him; however, relying on various dications”, he
claims that in his case the Secretary-General “seidthis authorityad
personarfi In this connection, he explains that he refersthiese
“indications” in order to justify a claim for adeate compensation for
the injury which he has suffered. He contends thathas been
“professionally sidelined” because he has beenngiha real duties in
his new post as Special Advisor on financial matténat other staff
members of the Union in a similar situation haverbable to keep
their grade and have thus received more favoutaddgment and that
he is in a precarious position because no funde baen specifically
allocated to his new post since its creation. Hatpmut that when the
three departments were merged to form the Admatistn and
Finance Department, the post of Chief of the Persband Social
Protection Department was transferred to the nepareent; yet of
the three chief of department posts, his was theare to be occupied
and in the end it turned out to be the only onectvlivas abolished. He
infers from this that
the abolition of his post and his demotion coulde “bvidence of
ad personanmmotives rather than the interests of the service”.
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The complainant asks the Tribunal to order his osettive
reinstatement in grade D.2 on a personal basis'aitld full rights”.
He claims 250,000 Swiss francs in compensation famral and
professional injury and for “unquestionable misaeauthority” and
costs in the amount of 30,000 francs.

C. Inits reply the ITU contends that the complainastatement that
he does not wish to dispute the decisions takelm rejard to his case
indicates that he considers the impugned decisidmetwell founded

and therefore lawful in substance. It observes that complainant

mentions several “indications” in support of hiseghtion that the

Secretary-General committed “misuse of authorityiich supposedly
caused him injury. In its opinion, this raises ssue which is not only
new, but also unconnected with the impugned detisibasks the

Tribunal, “if this is also its understanding of tpkea in question”, to
dismiss it, along with the claim to compensation &leged moral

injury, because internal means of redress haveewt exhausted.

The defendant denies that the complainant has &ieefined or
placed in a precarious situation. His allegatiomsthis respect are
not only groundless, but also irreceivable, foryttee related to
facts occurring after the impugned decision. ltoatenies that the
complainant has been subjected to unequal treatmemrejudice.
Since the complainant was not promoted to grade DBe2cannot
ask to retain that grade on a personal basis. ThienUexplains that
assignment to a post at grade D.1 or D.2 is ofnapteary nature
and that a staff member may benefit from the teofnemployment
pertaining to these grades only during the periodwhich he or
she is assigned to such a post. No staff membehig situation
may therefore assert a right to retain such a giadefinitely or
legitimately claim that he or she has been promoted

D. In his rejoinder the complainant reiterates hiaple

He holds that his plea regarding the lack of redied in his new
post is receivable because it is couched in theegarms as one of his
pleas before the Appeal Board.
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He withdraws his argument regarding unequal treatme

E. Inits surrejoinder the ITU fully maintains its fi@n. It considers
that the complainant has neither proved that hepsasoted to grade
D.2, because no such promotion ever took placeshown in what
way he has suffered moral injury.

CONSIDERATIONS

1. The complainant entered the service of the ITU mil&L970
and has since received successive promotions agwl feved to a
different category. He reached grade P.5 in JuB02M 2003 he was
called upon temporarily to take on the responsiedliand duties of the
post of Chief of the Finance Department at grad2 &nd in this
capacity he received a non-pensionable specialgtostance.

This post was advertised on 9 May 2005. After a petition
the complainant was assigned to it for the periathduary 2006 to
31 December 2007, by a decision of 15 December.ZDiOS decision
stated inter alia that a pensionable special ptstvance at the
D.2 level would be granted to him for this periatlahat he would
retain his permanent status at grade P.5, but utithdink to a specific
post at that grade.

2. The post of Chief of the Finance Department wadistied
with effect from 20 June 2007 as part of the reoigmtion of the
Union's General Secretariat. The Secretary-Genasaigned the
complainant, until further notice, to the grade Pdst of Special
Advisor on financial matters to the Chief of the mdistration and
Finance Department. The assignment decision ofug@ 2007 stated
that the special post allowance at D.2 level whieh had been
receiving was discontinued.

On 26 July 2007 the complainant requested a rewéwnhis
decision, but the Secretary-General decided to taiaiit. The Appeal
Board, to which the matter was referred, concludedts report
of 7 February 2008 that the decision of 20 June72@@s lawful.
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Nevertheless, the Board recommended in partichkirthe Secretary-
General should “ensure that the complainant isrgieal duties out of
respect for his dignity and in the interests of¢bevice”.

By a memorandum of 2 April 2008, which constitutes impugned
decision, the Secretary-General dismissed the @in@it's appeal
and maintained his decision of 20 June 2007.

3. The complainant’s claims are set forth under Byvabo

4. The complainant submits that, as far as he is corde the
Secretary-General “misused his authoaty personarh He cites as
evidence the fact that no real duties have beeengig him since he
took up his new post as Special Advisor on findnmiatters, that staff
members in a comparable situation have receivede nfavourable
treatment because they have retained their grdd, rfo specific
budgetary appropriation is made for his new post drat, after the
merging of the Personnel and Social Protection BRewat, the
Finance Department and part of the Department ofirf@on Services,
the Secretary-General abolished his post whiclthefthree chief of
department posts concerned, was the only one wiashoccupied.

5. It must first be noted that the complainant st#tes he is not
disputing the “the Secretary-General’'s authorityta®e appropriate
measures in the best interests of the organisatartiis authority “to
implement the decisions which he has taken witlanggo him and in
particular to transfer [him] to a post — even adg P.5 — where his
abilities can be put to good use”.

The only question which arises is therefore whetagihe claims,
the complainant was entitled to retain grade D.2 @ersonal basis by
reason of Service Order No. 01/12, notwithstandiigytransfer to a
grade P.5 post.

6. The above-mentioned service order, which was isbyetie
Secretary-General, reads in pertinent part:

“1. Upon the recommendation of the Joint Advisorgn@nittee, | have
decided to introduce the following measures witmiediate effect.
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2. The measures apply to staff members holdingmaeent or [managed
renewable term] contract who are seconded to afpoatfixed period. [...]

3. Secondments shall be subject to a time limitvad years, during
which, if the post to which the staff member is@eted is of a higher grade
than the original post, the staff member will cong to be awarded a
special post allowance in accordance with the apple provisions of
Regulation 3.8 of the Staff Regulations.

[..]

7. Beyond the two-year period referred to in § ®wah if the post to

which the staff member has been seconded and sudrsgappointed has

to be abolished or can no longer be financed, thgarndzation must

endeavour to redeploy the staff member to an egjssimilar post of an

equivalent grade in accordance with the generalditions set out in

Regulation 9.1 b) of the Staff Regulations. Whedeployment under those

conditions proves impossible, the staff member bwyedeployed to his or

her original post, if it is still available, or topost of equivalent grade to the

original post. In either case, if the transfer hesulted in a promotion, the

staff member retains on a personal basis, the graddich he or she has
been promoted.”

The complainant considers that he is entitled taimegrade D.2
on a personal basis pursuant to the provisionsequabove, because
he was called upon to hold a grade D.2 post afterqulures which the
Union usually applies to promotions, in accordamgth the Staff
Regulations.

7. The Tribunal finds on perusing the parties’ submiss that
the grade D.2 post of Chief of the Finance Depantmes advertised
in a vacancy nhotice issued on 9 May 2005; thatr dfeéng selected
the complainant was not promoted, but assignedhi® post, as
the Appeal Board rightly noted; that the assignmdatision of
15 December 2005 expressly stated that the congpigiwould be
granted a pensionable special post allowance at IBv2l from
1 January 2006 to 31 December 2007 and that hedwrathin
his permanent status at grade P.5, but withouhla th a specific
post at that grade. According to the Tribunal's ecdaw, that
meant that he was merely required to dischargedtitees of the
grade D.2 post without being promoted to that gr@ee in particular
Judgment 1171, under 2).
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8. The Tribunal is of the opinion that, since the ctamant
unreservedly accepted his assignment to the posthiéf of the
Finance Department on the conditions set out in deeision of
15 December 2005, which was not challenged withi dpplicable
time limit and in compliance with formal requirentgnon taking up a
new post, he could no longer call into question ¢baditions of his
previous assignment by arguing that it constituseg@romotion. It
follows that there is no basis on which he camtlaeinstatement” in
grade D.2 as he never held that grddgure.

9. Nevertheless, the Union could not, without flyimgthe face
of its own decision, end the complainant’s assigmnne a grade D.2
post and hence the payment of the correspondingiadpg@ost
allowance before 31 December 2007, the date spddiiithe decision
of 15 December 2005.

Even though, contrary to the complainant’s subroissi there is
no evidence in the file to suggest that the impdgaecision infringes
the principle of the equal treatment of staff memaband is tainted
with misuse of authority, it may be concluded frdme above that the
impugned decision must be quashed. The complaisamtitled to the
payment of the special post allowance until 31 Dewer 2007. He is
likewise entitled to compensation in the amour2@000 Swiss francs
for the moral injury suffered on account of theawifulness of the
decision taken against him.

10. The complainant requests compensation for the meamdl
professional injury he allegedly suffered becatigeSecretary-General
did not make use of his abilities. He considerst tha has been
“professionally sidelined”, and to bear out hiseghlitions he produces
a list of tasks entrusted to him in his post of GgleAdvisor on
financial matters. He draws attention to the faet the Appeal Board
recommended that the Secretary-General should fenthat the
complainant is given real duties out of respectisrdignity and in the
interests of the service”.



Judgment No. 2881

11. However, in its reply the Union offers sufficientigence to

enable the Tribunal to conclude that the complainaduties were
substantive and that, for this reason, the allegemhgdoing on the
part of the Secretary-General is not proven. As #iiegation must
therefore be dismissed, there is no need to rulesaaceivability.

12. Since the complainant partially succeeds, he i#lehtto

costs, which the Tribunal sets at 5,000 francs.

4.
5.

DECISION

For the above reasons,
The impugned decision is quashed.

The ITU shall pay the complainant, if this has abkady been
done, the special post allowance until 31 Decen#7, as
indicated under 9, above.

It shall pay him compensation for the moral injsyffered in the
amount of 20,000 Swiss francs.

It shall also pay him 5,000 francs in costs.

All other claims are dismissed.

In witness of this judgment, adopted on 6 Noven#t¥)9, Mr Seydou
Ba, Vice-President of the Tribunal, Mr Claude RiaujlJudge, and Mr
Patrick Frydman, Judge, sign below, as do |, CatbeComtet,
Registrar.

Delivered in public in Geneva on 3 February 2010.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



