Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

108th Session Judgment No. 2873

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr J. W. againtte
Preparatory Commission for the Comprehensive Nudieat-Ban
Treaty Organization (CTBTO PrepCom hereinafter ‘@G@mmission”)
on 14 August 2008 and corrected on 26 SeptembeiICdmmission’s
reply of 4 November, the complainant’s rejoinder 2% December
2008 and the Commission’s surrejoinder of 18 Felyraa09;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a Dutch national born in 1959aigormer

staff member of the Commission’s Provisional TechhiSecretariat
(hereinafter “the Secretariat”). He joined the Cassion on 3 July
2000 as Chief of the Computer Infrastructure Sectid grade P-5, in
the International Data Centre Division (hereinaftae IDC Division”).

His initial three-year fixed-term appointment wasemded twice, for a
period of two years each time, and was due to exgir 2 July 2007,
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by which time he would have accumulated a totake¥en years’
service in the Secretariat.

By Administrative Directive No. 20 (Rev.2) of 8 yul999, the
Commission introduced a seven-year tenure policighvis described
in detail in Judgment 2690, under A. A system faplementing
that policy is set out in a Note from the Executi8ecretary of
19 September 2005, the terms of which were incetedr in
the complainant's contract by means of a rider thatsigned on
4 October 2005. According to that system, approtéigaone year
before the expiry of a contract taking the periddservice of a staff
member to seven years or more, the post is adedriisparallel with
considering the possibility of an exceptional esten for the
incumbent. A Personnel Advisory Panel is set ugnterview the
shortlisted candidates and another Panel, comprifethe same
members, assesses the possibility of granting eeptional extension
to the incumbent. Once all interviews have beenduaoted, the
division director submits a proposal on possiblppintment of the
incumbent. The Panels hold “a unique meeting” ideorto consider
whether the incumbent provides essential expeaiismemory to the
Secretariat and should therefore be granted arpesoal extension,
or whether the post should be offered to one of ititerviewed
candidates. They then make a recommendation to Etkecutive
Secretary. In a memorandum accompanying his Nb& Executive
Secretary underlined that the possibilities foriramumbent to gain an
exceptional extension would be judged against vihatgeneral job
market could offer.

On 19 May 2006 a vacancy announcement was issued
the position of Chief of the Network and Systemgp&ut Section,
at grade P-5, in the International Monitoring SysteDivision
(hereinafter “the IMS Division”). On 25 May the cphainant wrote to
the Executive Secretary, seeking clarification dme tvacancy
announcement which, he argued, concerned a posititailing almost
identical responsibilities and functions to thosewas performing as
Chief of the Computer Infrastructure Section in D€ Division. He
considered that the vacancy announcement did nolicee a new

fo



Judgment No. 2873

position but rather announced that the relevant
post was being moved to a different section, in ¢batext of the
Secretariat's restructuring, and he deemed it wdable not to be
asked to lead that section during the last yedisoappointment and be
given the possibility of being considered for aneptional extension.

A Personnel Bulletin issued on 2 October 2006 reatittaff of the
Executive Secretary’s decision of 12 September 200&pprove a
restructuring of the IMS and the IDC Divisions. Té@as no mention
in the Bulletin of the post of Chief of the Computefrastructure
Section but it indicated inter alia that the commat was reassigned
to the position of Planning Officer of the Joinbfects of the IMS/IDC
Divisions. The complainant wrote to the Executiveci®tary on 5
October requesting a review of the decision to iabdiis post and to
create that of Chief of the Network and SystemspS8tipSection. By
memorandum of 31 October the Personnel Sectiomm&d him that,
under the implementation system set out in the Noten the
Executive Secretary, he would be accorded the oppity to be
considered for an exceptional extension of his appent in
connection with the filing of the post of Chief of
the Network and Systems Support Section in the Di8sion. The
complainant was subsequently advised by letterd@ember that, in
light of the aforementioned memorandum, the Exgeufsecretary
assumed that his request for review of the decisioh2 September
2006 had become moot.

On 24 November the Executive Secretary appointedrtembers
of the Personnel Advisory Panel for the advertisest. The Directors
of the IDC and the IMS Divisions submitted a joimtoposal on
27 November, recommending that the complainant lshoot be
granted an exceptional extension; and in a regsted that same
day, the Panel unanimously supported their recordatém.

By memorandum of 21 December 2006 the complainaasd w
informed that, as there was no basis for granting dn exceptional
extension, the Executive Secretary had decidedtmogxtend his
appointment beyond its expiration date and insteauffer the post of
Chief of the Network and Systems Support Sectiorartoexternal
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candidate. On 11 January 2007 the complainant stegie review of
that decision, but by letter of 29 January the Hkge Secretary
decided to maintain it. On 14 February 2007 themaimant lodged an
appeal with the Joint Appeals Panel against thelikee Secretary’s
decisions to abolish the post of Chief of the Cotapinfrastructure
Section, not to assign him to the post of Chiefthed Network and
Systems Support Section and subsequently to apgwinexternal
candidate to that post, and not to extend his aohtbeyond its
expiration date. He requested the setting asidehef Executive
Secretary’s decision of 29 January 2007 and claimairial and moral
damages and costs. In its report of 17 April 2008 Joint Appeals
Panel recommended that the Executive Secretaryldipti® decision
not to extend the complainant’'s appointment, that dismiss the
claim for material damages, but that he award thraptainant moral
damages in the amount of 15,000 United States rdoltan the
grounds that the latter had received contradictamg inconsistent
communications, which might reasonably have credtechim a
perception of lack of good faith on the part of Administration. By a
letter dated 16 May 2008, the Executive Secretapyified the
complainant that he had decided to uphold his @stisot to extend
his appointment beyond its expiration date andisons his claims
for material and moral damages. That is the impdglezision.

B. The complainant contends that the decision notxtenel his
appointment is vitiated by procedural flaws andable of contract,
resulting in particular from the Administration'ailure to comply with
the procedures set forth in Administrative DireetNo. 20 (Rev.2) and
the Executive Secretary’s Note of 19 September 200he terms of
his contract. He points out that, since he was massigned to the post
of Chief of the Network and Systems Support Sectimwas not in
fact the incumbent of the post in relation
to which his exceptional extension was considerédrthermore,
contrary to the Executive Secretary’s Note, thess wo “parallel”
consideration of the possibility of granting him axceptional
extension. Indeed, the post was advertised as aig@nposition in
May 2006, well before he was informed that he wdwddconsidered
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for an exceptional extension. Moreover, the in@mg of shortlisted
candidates were conducted some ten days beforeP#rsonnel
Advisory Panel was formally constituted. As for tigroposal

concerning his possible reappointment, this wasngtdd jointly by

the Directors of the IDC and the IMS Divisions, wees, according to
Administrative Directive No. 20 (Rev.2) and the Extive Secretary’s
Note, it ought to have been submitted by the Dineof his Division,

the IDC.

Referring to an argument raised by the Commisgiotihé course
of the internal appeal, namely that he is estodpaich objecting to
the fact that he was considered for an exceptiext@nsion in relation
to a post of which he was not the incumbent, bardes failed to
do so, after having been informed that the Admiaigin intended
to proceed in that way, the complainant asserts tiere are no
grounds for the Commission to construe his silemgeonsent to or
acceptance of the proposed departure from the tefniés contract
or the provisions of Administrative Directive NoO ZRev.2) and the
Executive Secretary’s Note.

He also contends that the review by the Persondeisary Panel
set up to consider the possible extension of higoimpment was
tainted with lack of due process and prejudice. fBlcethat he was not
assigned to the advertised post prevented him ttemonstrating his
qualities as the incumbent, and since the Panelbemsywere aware
that he had not even been assigned to the postemporary basis, it
was reasonable for them to conclude that he wasjumtfied for the
post. Furthermore, the Panel was provided with apgal reports
relating to his performance in his former post arsd therefore not in
a position to make a correct evaluation. He acctise€ommission of
having breached its duty to act in good faith and
in a transparent manner and of having injured hignity and
professional reputation.

The complainant asks the Tribunal to set aside ittgugned
decision. He claims material damages equivalenvhat he would
have earned had his contract been extended fori@p# three years
from 3 July 2007, including allowances, emolumearid entitlements,
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together with interest from due dates, as well asaidamages in the
amount of 25,000 euros. He also claims costs feritkernal appeal
proceedings and the proceedings before the Triknnthle amount of
15,000 euros.

C. In its reply the Commission submits that the conmplas
receivable only to the extent that the complairsaappeal before the
Joint Appeals Panel was receivable, that is insagait concerned the
Executive Secretary’s decision of 21 December 2@fito extend his
contract beyond its expiration date — the only sleai that was
challenged by the complainant within the applicdiote limits.

Relying on the Staff Regulations, it emphasisesdikeretionary
nature of a decision to extend or renew a fixetitappointment and
recalls that such an appointment does not carryeapgctation of or
right to extension or renewal. It points out tHeg Executive Secretary
is obliged, when considering individual cases,aketfull account of
the Commission’s non-career nature and it obsethes a staff
member does not have an automatic right to be gplaant exceptional
extension solely because he or she is deemed teegwessential
expertise or memory.

The defendant explains that, although the compfainas not the
incumbent of the post of Chief of the Network angt8ms Support
Section and should therefore not have been comsider a possible
reappointment, he was nevertheless given the apgbrtto be
assimilated to the incumbent of the said post fug purpose of
deciding whether or not he should be granted apmanal extension
as a matter of fairness. In light of the fact thattacitly agreed or at
least acquiesced to that assimilation, he is ndappsed from raising
an objection to that course of action. Besidesneathere had been a
decision not to assign him to the new post, hedaib challenge it in
accordance with the relevant Staff RegulationsRnigs.

The Commission rejects the complainant’s allegatiohprejudice
and lack of due process on the part of the Per$oAdgisory
Panel and submits that his allegation of breachgabd faith is
unsubstantiated. It asserts that the complainastduty considered for
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an exceptional extension in a manner as fair arparent as possible
in the circumstances, and in accordance with thelicgble
procedures. The Executive Secretary approved tmspasition of
the Panel as early as 23 September 2006, thatlibefere interviews
were conducted. Furthermore, it was quite apprtgpf@ the Directors
of the IDC and the IMS Divisions to submit a joiproposal
with regard to the complainant’'s possible reappoéntt, given that at
the material time he occupied the post of Plan@fficer of the Joint
Projects of the IMS/IDC Divisions. Similarly, it waappropriate for
the Panel to be provided with performance appraispbrts which
reflected the duties and responsibilities of thst @ occupied.

The Commission dismisses the allegation of breattgamd
faith as unsubstantiated and invites the Tribumalconclude that
the complainant has failed to prove that the imgagdecision was
tainted with any vitiating flaw or that he sufferptkjudice as a result
of the Commission’s wrongdoing.

D. In his rejoinder the complainant elaborates orpléss. He argues
that, although cognisant of the procedural requirais contained in
the Executive Secretary’s Note, the defendant &itedfto explain the
reasons why it did not assign him to the post speet of which he
was to be considered for an exceptional extensioom this he infers
that the Commission’s intention was to fill the pttsgough the normal
recruitment procedure with no regard for the sysganforth in the
Executive Secretary’s Note.

E. Inits surrejoinder the Commission maintains itsifien in full.

CONSIDERATIONS

1. The complainant claims that the decision of thedakige
Secretary dismissing his internal appeal shoulddieaside and that
he should be awarded material and moral damagegdson of the
non-extension of his contract as an exception éostéven-year rule.
A process, known as the “rider process”, was estaddl by Note of
the Executive Secretary of 19 September 2005 terahte whether
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exceptional extensions should be granted to thessops in whose
contracts the Note had been incorporated. It is disputed that
the Note was incorporated in the complainant’'s r@mt Nor is it

disputed that the rider process was not fully okerin his case.
However, the defendant claims that the complainas not entitled to
be considered for an exceptional extension in aegare with that
process but that, because of the special circuesan which he was
placed, it was applied as far as practicable anchhaot now be heard
to complain that it did not result in an exceptiogetension.

2. Until October 2006 the complainant occupied thet pufs
Chief of the Computer Infrastructure Section in b€ Division. As a
result of restructuring, that post was abolished amew post, that of
Chief of the Network and Systems Support Secticag ereated in the
IMS Division. It is not disputed that, save for libgation, the new post
was substantially the same as that previously oeduppy the
complainant. On 5 October 2006 he wrote to the &tkee Secretary
seeking review of the decision to abolish his aost to create the new
post, and stating in particular:

“l regard it to be unacceptable that [...] | am ©ohsidered to lead [the

Network and Systems Support] Section during theylaar of my contract

which ends in July 2007 and possibly being considi€ior exceptional
extension, based on the rider-process.”

3. As it happened, the complainant was reassignedh¢o t
position of Planning Officer of the Joint Projeaif the IMS/IDC
Divisions, and the new post remained vacant. Howeahe Personnel
Section informed the complainant on 31 October 20@6 he would
“be accorded the opportunity to be considered foreaceptional
extension” in connection with the new post and @caadance with
the rider process. On 6 November the Executive ébagr wrote to
the complainant stating that, in view of the memdam from the
Personnel Section, he assumed that the requeste¥igw of his
decision to abolish the complainant's post had texonoot. The
complainant did not indicate to the contrary andnkiéher lodged an
internal appeal with respect to the abolition of post nor pursued the
question of appointment to the new post.
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4. The rider process requires that, approximately gear
before the expiry of a contract taking the periddservice to seven
years or more, the incumbent's post be advertisgadparallel to
considering the incumbent for exceptional exterisidnterviews
are to be conducted with the shortlisted candidaiesa Personnel
Advisory Panel appointed “to assess the possibsntiong of an
exceptional extension to the incumbent”. The dansidirector’'s
proposal on “possible reappointment of the incurtibisnto be made
after all interviews have been conducted. Thergedtiere is to be “a
unique meeting” of the Personnel Advisory Panelddoide whether
“the incumbent can be considered to provide esHemfipertise or
memory [...] and therefore should be granted arem@xanal extension,
or whether one of the candidates interviewed shaeldbffered the
position”. Their recommendation is then forwardedtite Executive
Secretary.

5. The complainant correctly raises a number of procad
matters in relation to the process that was foltbwéth respect to the
question of his exceptional extension. First, thewnpost was
advertised as a non-rider position in May 2006 eaddidates were
shortlisted in September 2006, well before he wdgrined that he
would be considered for a possible extension dmgk,tthere was no
“parallel” consideration of that question. Secorttie Personnel
Advisory Panel established to consider the possftension of his
contract was not formally constituted until aftdnet shortlisted
candidates had been interviewed, again indicatifaxla of “parallel”
consideration. Third, the complainant notes that gmoposal with
respect to his possible exceptional extension wasmaproposal from
the Directors of the IDC and the IMS Divisions,h&t than from “the
division director”, as required by paragraph 3.2 Adfministrative
Directive No. 20 (Rev.2). Lastly, the complainaahtends that he was
denied procedural fairness in that the Personneisady Panel was
provided with performance appraisal reports regatonhis former post
and therefore could not make a proper evaluatidrisofnemory and/or
expertise. These procedural anomalies resulteldyge part, from the
more fundamental difficulty that the complainant swaot the
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incumbent of the post in relation to which his gxemal extension
was being considered.

6. The Commission argues that the complainant is psthp
from making an argument based on the fact that he mot the
incumbent of the new post. In this regard, it clitmat it proceeded to
“assimilate” him to the incumbent of the new pogt be fair [...]
or [...] to give him the benefit of any doubt thattuld possibly have
existed”. It contends that the complainant “tacidgreed [...] or
otherwise acquiesced” to that course. Moreoveppints out that, if
there was a decision not to assign the complaitmattite new post, it
was not challenged in accordance with the inteapgleal procedures.
Accordingly, it is said, the complainant cannotyren his non-
assignment to that post to advance his case.

7. The Commission’s argument of estoppel must be tesjec
The essence of estoppel is the making of a stateonaepresentation
in reliance upon which a person acts to his ordegriment. Of course,
silence may constitute a representation if theuonstances are such as
to require an answer. At most, the complainant&nse could only be
construed as a representation that review of thmirastrative
decisions to abolish his post, to create the negt pod, possibly,
not to assign him to the new post was moot. Anid Were to be so
construed, it could only be construed in that mamfier the time for
filing an internal appeal had lapsed. There is ingtto suggest that the
Commission acted on a representation of that kimd indeed,
that it altered its position to its detriment iryreg on it. Of its own
initiative, the Personnel Section indicated that tomplainant would
be “accorded the opportunity to be considered foreaceptional
extension” several days before there was even agoramity to
register an objection to the assumption that hisi@st for review had
become moot. Indeed, there is reason to think thatyyone acted to
his detriment in relying upon a representatiorwat the complainant
in not pursuing an internal appeal. However, heenaito claim in that
regard and the matter need not be pursued.
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8. Once the Personnel Section indicated that the cungpit
would be given the opportunity to be considered dorexceptional
extension in relation to the new post and in acaocd with the rider
process, the Commission was bound, as a matteoad gaith, to
pursue that course. It may here be noted that gsmarandum from
the Personnel Section made no reference to the pideess being
applied on the basis that the complainant was ttagsimilated” to a
non-existent incumbent. It said simply that he wloble accorded
that opportunity “under the implementation systeat sut in the
Note from the Executive Secretary of 19 Septeml@&52 It is not
to the point that that could not be done unless ¢bmplainant
was appointed to the new post. That was a matsdrthte Personnel
Section ought reasonably to have known and, astmnwd good faith,
ought not to have said, in effect, that the rideocpss would be
applied when, in substance, that was impossibléhignlast regard, the
Joint Appeals Panel was correct to point out thatdomplainant did
not have the advantages that would normally actousn incumbent
because he had not had “the opportunity to demeestis qualities as
an ‘incumbent’ of the position”. And as the Joinppeals Panel also
pointed out, the fact that he was not assignedheéonew post “could
appear as an implicit conviction of the Adminigtvatthat [he] did not
possess memory or expertise enough to run thedBeetien on an
acting basis”.

9. It may be accepted, as the Commission claims, ihat
“assimilated” the complainant to an incumbent asadter of goodwiill
and fairness. Certainly, there is no evidence ¢octtntrary. However,
and because the complainant was not the incumiethieonew post
and the rider process could not properly apply,dmplainant lost a
fair opportunity to be judged against the genashlarket, that being
the purpose of the rider process as explained & Hxecutive
Secretary’s Note of 19 September 2005. He lost dpabrtunity not
only in relation to the post of which he was na thcumbent but also,
for reasons that have not been explained, in oslatd the post of
Planning Officer of which he was the incumbent.
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10. Because the Executive Secretary failed to appeetiet the
complainant had been denied a fair opportunity éguuiged against
the general job market, both with respect to the pest and the post
he, in fact, occupied, he erred in law in dismigdine internal appeal.
It follows that the Executive Secretary’s decisafri6 May 2008 must
be set aside. However, it does not follow that teenplainant is
entitled to material damages calculated on theskihsat he would have
been granted an exceptional extension. He is eatitb material
damages only for the loss of a valuable opportututipe considered
for an exceptional extension in accordance withritier process. The
Tribunal assesses those damages at 20,000 eurddioAdlly, he is
entitled to moral damages in the amount of 5,000su

11. The complainant is entitled to costs which the Ui fixes
at 4,000 euros.

DECISION
For the above reasons,

1. The decision of the Executive Secretary of 16 Map&is set
aside.

2. The Commission shall pay the complainant matergahages in
the amount of 20,000 euros, moral damages in theuamof
5,000 euros, and costs in the amount of 4,000 euros

3. The complaint is otherwise dismissed.
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In witness of this judgment, adopted on 30 Oct&@i$9, Ms Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 3 February 2010.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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