Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

108th Session Judgment No. 2867

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs A. T. S. &ainst the
International Fund for Agricultural Development AB) on 8 July
2008, IFAD’s reply of 12 September, the complaifergjoinder of 31
October and the Fund’s surrejoinder of 18 Decer2bés;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The United Nations Convention to Combat Desertiitca in
Those Countries Experiencing Serious Drought andésertification,
Particularly in Africa (hereinafter “the Conventiypnentered into
force on 26 December 1996. By decision 24/COP.1Gbeference
of the Parties, which is the Convention’s suprerodyb established
the Global Mechanism, which is responsible for @asing the
effectiveness and efficiency of existing financiakchanisms with
a view to assisting country Parties in implementihg Convention.
The Global Mechanism is housed by IFAD, and its atitids
and administrative operations are set out in a Mandum of
Understanding (hereinafter “the MOU”) signed betwedhe
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Conference of the Parties and IFAD on 26 Novemk@991 The
MOU provides in Section Il.LA that the Global Mecisan has a
separate identity within IFAD and is an organictpdrthe structure of
the Fund directly under the President of the FufAdcording to
Section IllLA, paragraph 4, the Managing Directdr tbe Global
Mechanism is responsible for preparing the Globachanism’s
programme of work and budget, including proposedifiaty, and his
proposals are reviewed and approved by the Prdsmfethe Fund
before being forwarded to the Executive Secretdrthe Convention
for consideration in the preparation of the budgstimates of the
Convention. Section IIl.B states that the Manaddngector, on behalf
of the President of the Fund, will submit a repmrteach ordinary
session of the Conference on the activities ofGtubal Mechanism.

The complainant is a Venezuelan born in 1958. @faich 2000
she was offered a two-year fixed-term appointmeith WFAD as
a Programme Officer in the Global Mechanism at gr&d4. Her
contract was subsequently renewed several timés L March 2006.
By a memorandum of 15 December 2005 the Managingckir of the
Global Mechanism informed her that the Conferenaé tlecided to
cut the Global Mechanism’s budget for 2006-200215yer cent. As a
result, the number of staff paid through the couelget had to be
reduced. He explained that the regional programarewhich the
complainant was working had become less attratdiv®nors and that
he had decided to cut down the costs related tooitsequently, her
post would be abolished and her contract would
not be renewed upon expiry on 15 March 2006. Hereff her a
six-month contract from 16 March to 15 Septembef&2@s “an
attempt to relocate [her] and find a suitable akéve employment”.
On 15 February 2006 the complainant wrote to theishant President
of the Finance and Administration Department of IFAequesting that
the President of IFAD establish a review process, provided
for under Chapter 11 of the Human Resources Proesddanual, to
determine whether the “declared post redundancy$ eapropriate.
The Director of IFAD’s Office of Human Resource$oimed her on
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13 March that the decision not to renew her cobhtnas in line with
the provisions of the Manual and that the reviewcpss had been
replaced by a facilitation process.

The complainant wrote to the President of the Fondl0 May
2006 requesting facilitation. The facilitator camséd on 22 May 2007
that no agreement was likely to be reached betwleerparties. The
complainant filed an appeal with the Joint Appdadsard on 27 June
2007 challenging the Managing Director’'s decisidnld December
2005.

In its report of 13 December 2007 the Board helat,tin the
absence of evidence showing that the Managing iré@d consulted
or obtained the approval of the President of thedHoefore deciding
to abolish the complainant's post, the decision twtrenew the
complainant’s appointment was tainted with abuse aathority.
It also found that the decision had been taken read¢h of the
provisions of the Manual concerning redundancygesithe possibility
of renewing her contract had not been seriouslysidened and
no attempt had been made to relocate her or toig@oler with
additional training. In addition, she had been ddrdue process as the
Director of the Office of Human Resources had irecily advised her
that the review process for job redundancies hauh ladolished. The
Board therefore recommended that the complainantrdiestated
within the Global Mechanism under a two-year fixedn contract and
that the Global Mechanism pay her an amount ecgivalo all the
salaries, allowances and entitlements she hadilost March 2006.

By a memorandum of 4 April 2008, which is the imped
decision, the President of the Fund informed themainant that he
had decided to reject her appeal. He considerdédhbalecision not to
renew her contract had been taken in accordantesedtion 1.21.1 of
the Manual, which provides that a fixed-term -cocttraexpires
on the date mentioned in the contract. Noting thia¢ had been
given three months’ notice, that she had been edfex six-month
consultancy contract to enable her to search fderraltive
employment, that a facilitation process had beemdgoted and that
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her applications for vacancies within IFAD had begren due
consideration, he concluded that she had beerdafiadtue process.

B. The complainant contends that the decision notetwew her
contract was tainted with abuse of authority. Irtjesccording to the
MOU, the Managing Director was not entitled to deii@e the Global
Mechanism’s programme of work independently of @mnference of
the Parties and of the President of the Fund. Atiegrto the 2006-
2007 programme of work and budget approved by th&€ence, the
staffing proposal to be financed by the Global Matbm’'s core
budget was for nine professional posts, which itetl her post.
Consequently, the Managing Director’s decision wasin line with
the approved programme of work and budget; if henu it
necessary to modify the programme by suppressingdst, he should
have obtained the prior approval of both the Peidf the Fund and
the Conference, but he did not do so. She addsetrat though the
Conference agreed to a 15 per cent reduction icdhe budget, there
is no evidence that such “modest budget cuts” reduhe abolition of
her post. She explains that beside the core buttgegctivities of the
Global Mechanism are financed by voluntary contidms and that the
Managing Director has the authority to approve exiitere to be
deducted from the voluntary contributions accotfe points out that
in 2006 several consultants and three professita#fl were recruited
to work for her programme, the latter under fixedx contracts.

The complainant alleges that IFAD acted in breachsoduty of
care and good faith. The termination of her comtra&s abrupt and
unjustified and it damaged her professional reptatAccording to
section 1.21.1 of the Manual, consideration shdé@djiven to a staff
member’'s performance, the need for the post andatialability
of funding when deciding not to renew a contrach e basis of
these factors, the Joint Appeals Board concluded kier contract
should have been renewed. She adds that, in acmardaith
section 11.3.9(b) of the Manual, the Fund had & tlutconsider her
for the new positions to be filled in the Global dh@nism or to
provide her with additional training in order toadae her to find
suitable alternative employment. Although she haxenwlary

4



Judgment No. 2867

performance appraisals and was one of the mosorsstaff of the
Global Mechanism, the Fund did not assist her ridifig alternative
employment. The vacancies for which, accordingh® President of
the Fund, she was given due consideration, aross ahe had
separated from service; consequently, she hadpgly ag an external
candidate. She stresses tthegt only employment she was offered was
a consultancy contract for which she did not rezdie terms of
reference until after having separated from service

In addition, she criticises the Fund’s ambivaletttuale towards
the staff working in the Global Mechanism. Sheestaghat she had an
“IFAD contract” but that the defendant preferredtteat her as a
“Global Mechanism problem”.

Lastly, she indicates that, contrary to the Tribsnease law, the
President of the Fund did not give reasons for digygafrom the Joint
Appeals Board’'s recommendations.

The complainant asks the Tribunal to quash the gnpd decision
and to order IFAD to reinstate her, for a minimuhtveo years, in her
previous post or in an equivalent post in IFAD widtroactive effect
from 15 March 2006. She also claims reimbursement“lbss of
salary, allowances and entitlements, including Eomtributions to the
United Nations Joint Staff Pension Fund, poternpiadmotion”. She
seeks compensation in the amount of 50,000 UnitatéS dollars for
the suffering caused by the heedless manner inflwdhe was treated
by IFAD, and 5,000 euros in costs.

C. Inits reply IFAD contends that the Tribunal has jodsdiction

to entertain the argument that the Managing Direcdd the

Global Mechanism abused his authority in decidiray to renew
the complainant’'s contract. Neither is it competemtentertain the
argument that the decision-making process of thelfuas flawed, as
this may entail examining the decision-making psscea the Global
Mechanism. IFAD explains that the Global Mechanismot an organ
of the Fund; it is accountable to the Conferenae] acts of its
Managing Director are not attributable to the Fuhd indeed clearly
stated in decision 24/COP.1 that the role of thedrFis restricted
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to housing the Global Mechanism. Moreover, Sedtignof the MOU
stipulates that the Global Mechanism will have aasate identity
within the Fund; thus, the latter merely suppdnts Global Mechanism
in performing its functions in the framework of tmandate and
policies of the Fund. The defendant consequenkgstdhe view that
IFAD’s acceptance of the jurisdiction of the Trilmlimoes not extend
to entities that it may host pursuant to interrmaloagreements with
third parties. It adds that neither the Confereoicthe Parties nor the
Global Mechanism has recognised the jurisdictiothefTribunal.

On the merits the Fund denies having acted in breais duty of
care. In its view, the complainant is mistakenansidering that she is
a staff member of the Fund and that the procedemerning
redundancy laid down in the Manual applied to kar legal status is
defined in the President’'s Bulletin No. PB/04/012df January 2004,
according to which the application of the aforerfmrad Manual is
subject to limitations and conditions. In particukhe provisions of the
Manual concerning redundancy do not apply to heabse paragraph
11(c) of the bulletin provides that “IFAD’s ruleadiregulations on the
provision of career contracts for fixed-term stffll not apply to staff
of the Global Mechanism”. The defendant indicatdmt tthe
complainant was nevertheless offered a six-montisuitancy contract
and that she refused it. Thus, the complainantdedacto granted by
the Global Mechanism the same protection that siidldvhave been
given by the Fund had she been an IFAD staff member

In the event that the Tribunal considers that icasnpetent to
rule on the allegation of abuse of authority, IFABserts that the
Managing Director had the authority to decide notrénew the
complainant’s contract. To support its view, itemsfto Section LA,
paragraph 4, of the MOU, which provides that then&tzing Director
is responsible for preparing the programme of wamil budget of the
Global Mechanism, which includes proposed staffiius, he was
authorised to assess and make decisions in rel&idihe staffing
needs of the Global Mechanism insofar as his dewisicomplied
with the budgetary limits established by the Coerfiee. It further
submits that the Fund has no authority to examihetker the core
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budget approved by the Conference warranted thdtiahoof the

complainant’s post, because decisions concernieg staffing and
budget of the Global Mechanism are not taken byFimed but by the
Conference. It therefore argues that IFAD cannohdld responsible
for the Managing Director’s decision.

The defendant also rejects the complainant's pleat the
President of the Fund failed to give reasons fgectaeng the Joint
Appeals Board's recommendations. It points out,thathis letter of
4 April 2008, the President explained that he hadidkd to reject
these recommendations on the basis of paragragh dfikis Bulletin
No. PB/04/01, according to which the renewal oftcacts is subject to
the functional needs and availability of resources.

D. In her rejoinder the complainant contests the Fairmbsition
regarding the Tribunal’s jurisdiction. At no stadering the internal
appeal procedure did the defendant suggest thatwsise mistaken
as to the fact that it was competent to considerappeal. On the
contrary, the IFAD Administration advised her todertake the
facilitation process, which was a prerequisite ilond an internal
appeal with IFAD. Moreover, the President of thedrdid not state in
the impugned decision that the Fund was not compétedeal with
her case. She adds that if the Tribunal declingsdigtion to hear her
case, she will be deprived of any legal redress.

Contrary to the defendant’s assertion, she contthatsshe was a
staff member of IFAD until her separation from seevon 15 March
2006. Indeed, all her letters of appointment predidhat she was
offered an “appointment with the International Fuod Agricultural
Development”, and the first also indicated thate“tAppointment
w[ould] be made in accordance with the general isfons of the
IFAD Personnel Policies Manual”.

With regard to the contention that the Fund canbet held
responsible for decisions taken by the Managingdar, she indicates
that such contention is based on the incorrectnagson that he was
not a staff member of IFAD. She points out thatoading to the
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Managing Director’s job description, he works “undee direction of
the President of the [...] Fund”.

She maintains that the provisions of the Manualregundancy
were applicable. Paragraph 11(c) of the Presidemgletin
No. PB/04/01 provides for exceptions to the apglicaof the Manual
to staff members working within the Global Mechamisnly with
regard to the provisions on career contracts, atdhose concerning
redundancy. Moreover, the President of the Fundenmadreference to
that paragraph in the impugned decision.

The complainant expands on her claim for compemsatirguing
that she was prejudiced by lack of “proper noticéheedless
treatment” and “dilatory procedures”. She contéisét she was given
three months’ notice before separating from serv@ige received a
notice of non-renewal from the Managing Director I December
2005, but it was only on 13 March 2006, i.e. twyddefore the
expiry date of her contract, that she received aofficial
communication from a personnel officer” stating ttheer contract
would not be renewed.

E. In its surrejoinder IFAD maintains its position.sipecifies that it
does not challenge the Tribunal’s jurisdiction &ahthe complaint,
but only its jurisdiction to entertain the plea ceming abuse of
authority by the Managing Director, the allegatibat the abolition of
the complainant’'s post was not required on findngiaunds and the
allegation that the decision-making process of@Ghabal Mechanism
was flawed.

With regard to the notice given, the defendanterates that the
Managing Director informed the complainant on 15c&uaber 2005
that her contract would not be renewed upon exqird5 March 2006.
It denies that her contract was ended prematuesiylaining that it is
of the essence of a fixed-term contract that itseatdhe expiry date set
in the letter of appointment. The complainant'sraléor damages on
that basis must therefore be rejected.
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CONSIDERATIONS

1. The complainant challenges a decision of the Peesidf the
International Fund for Agricultural Development mlissing her
internal appeal with respect to a decision noteteew her fixed-term
contract as Programme Manager for Latin AmericataedCaribbean
within the Global Mechanism. That decision was camt to the
recommendation of the Joint Appeals Board. Theieraglecision not
to renew the complainant’s contract was taken by M who
described himself as “Managing Director, Global Kaism, IFAD
Rome”, and was based on the abolition of the coimgtd’'s post for
reasons of budgetary constraint. A preliminary ¢oasarises as to the
extent to which the Tribunal may review that earkiecision. The
arguments go to the powers and jurisdiction of Thibunal and, on
that account, must be dealt with even though rdigethe first time in
these proceedings.

2. The Global Mechanism was established by the United
Nations Convention to Combat Desertification in $&oCountries
Experiencing Severe Drought and/or DesertificatiBayticularly in
Africa. Article 21, paragraph 4, of the Conventigmovides that
the Global Mechanism functions “under the authofity] of the
Conference of the Parties and [is] accountablet"toln accordance
with paragraph 6 of that article, a Memorandum otierstanding (the
MOU) was later reached with the Fund for it “to keuthe Global
Mechanism for the administrative operations of sMathanism”. The
MOU provides that the Global Mechanism is to bedsaliin Rome
“where it shall enjoy full access to all of the ddistrative
infrastructure available to the Fund offices, iniihg appropriate
office space, as well as personnel, financial, campations and
information management services” (Section VI).

3. The MOU also provides that “[w]hile the Global Mattism
will have a separate identity within the Fund, il we an organic part
of the structure of the Fund directly under thesilent of the Fund”
(Section 11.A), and that its Managing Director, ‘flischarging his or
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her responsibilities, will report directly to theeBident of [the Fund ...
and] will cooperate with the Executive Secretarytbé Convention]”

(Section 11.D). Further provision is made in Sewtid.A with respect

to the relationship of the Global Mechanism to @enference of the
Parties, which is the supreme body of the Convantelevantly, it is
provided that the Mechanism functions under thehaity of the

Conference and is accountable to it, that “[t]haiclof accountability
[runs] directly from the Managing Director to theeBident of the Fund
to the Conference”, and that the Managing Diredfoito “submit

reports to the Conference on behalf of the Prestiofeihe Fund”.

4. Two other provisions of the MOU should also be dote
Paragraph 4 of Section Ill.A, provides:

“The Managing Director will be responsible for pagimg the programme

of work and budget of the Global Mechanism, inahgdproposed staffing

which will be reviewed and approved by the Presidefh the Fund

before being forwarded to the Executive Secretdrthe Convention for

consideration in the preparation of the budgenests of the Convention,

in accordance with the financial rules of the Coerfiee.” (Emphasis

added.)
Paragraph 6 provides for the Conference to “apptioegorogramme of
work and budget of the Global Mechanism” and tohause the
transfer of resources to the Fund “for all or atipor of the Global
Mechanism’s approved operating expenses”. The cimgtt relies on
these two provisions to argue, firstly, that thenisiging Director
exceeded his authority in deciding not to renew tentract and,
secondly, that the “core budget” approved by thef@ence did not
require the abolition of her post. The Fund conseticht the Tribunal
lacks jurisdiction to entertain these arguments.

5. The argument with respect to the Tribunal’'s judsioin is
based, in the main, on the proposition that “[tfhend and the Global
Mechanism are separate legal identities”. In tlegard, the Fund
claims, correctly, that the Conference of the Baris not an organ
of the Fund and that the Global Mechanism is aegiatl part of
the Convention accountable to the Conference.slb g@oints to the

10
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statement in the MOU that the Global Mechanisnoilave a separate
identity and contends that the statement thatti i$¥e an organic part
of the structure of the Fund” does not make it egao of the Fund. In

this last regard, it contends that to treat theb@dMechanism as an
organ of the Fund would require amendment botthéGonvention

and to the Agreement Establishing IFAD.

6. The fact that the Global Mechanism is an integeat pf the
Convention and is accountable to the Conference dot necessitate
the conclusion that it has its own legal identiather, and as the term
“Global Mechanism” suggests, it merely indicatestthit is the
nominated mechanism by which the Conference giffesteo certain
obligations created by the Convention. Nor does dtigulation in
the MOU that the Global Mechanism is to have a dsete identity”
indicate that it has a separate legal identity oore precisely for
present purposes, that it has separate legal tyorin this last
regard, the difference may conveniently be illusiaby reference
to a distinct trade name under which a person goaration carries
on business. The trade name frequently constitiibesidentity” or,
perhaps, one of “the identities” of the person anporation concerned,
but it is the person or corporation that has lggaisonality for the
purposes of suing and being sued. It is in thigecdrihat the statement
that the Global Mechanism is to be “an organic pathe structure of
the Fund” is to be construed.

7. The words “an organic part of the structure of Fumd” do
not fall for consideration in isolation from otherovisions of the
MOU. It is significant that, according to the MOlthe Managing
Director is to report to the President of the Fuddreover, the chain
of accountability does not run directly from the MAging Director
of the Global Mechanism to the Conference but ‘Wiyefrom the
Managing Director to the President of the Fundhe €onference”.
Similarly, “[tlhe Managing Director [...] reports tine Conference on
behalf ofthe President of the Fund” (emphasis added). Thsid®ent
of the Fund is to review the programme of work ahd budget
prepared by the Managing Director of the Global Metism before it

11
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is forwarded to the Executive Secretary of the @omieon for

consideration. Additionally, the Global Mechanissnriot financially

autonomous. Rather, the Conference authorises thesfér of

resources to the Fund for the operating expensesh@fGlobal

Mechanism. When regard is had to these provisiontka MOU, it is

clear that the words “an organic part of the strrectof the Fund”
indicate that the Global Mechanism is to be assimidl to the various
administrative units of the Fund for all adminigtra purposes. The
effect of this is that administrative decisionsetakoy the Managing
Director in relation to staff in the Global Mechami are, in law,
decisions of the Fund. Given this, it is wrong &y shat to treat the
Global Mechanism as part of the Fund would reqaire@amendment to
the Convention and, also, to the Agreement EstaibtisIFAD.

8. The Fund makes three further submissions relatnghé
powers and jurisdiction of the Tribunal. The firstthat the Tribunal
may not entertain flaws in the decision-making psscof the Global
Mechanism; the second is that the Tribunal mayemdertain flaws in
the decision-making process of the Fund if it detakamining the
decision-making process of the Global Mechanismtaedhird is that
acts of the Managing Director of the Global Meckamiare not
attributable to the Fund. Because decisions of\Mheaging Director
relating to staff in the Global Mechanism are,aw] decisions of the
Fund, these submissions must be rejected.

9. The Fund makes a further argument that the congriamvas
not a staff member of the Fund which, if correcould mean that the
Tribunal has no jurisdiction to entertain the coampl. That argument
is made in the face of the terms of the complaisaypointment. Her
appointment  followed her  acceptance of an offer
of 1 March 2000, written on the letterhead of thend, of “a fixed-
term appointment for a period of two years with lhiernational Fund
for Agricultural Development (IFAD)". The offer gtilated a
probationary period and that, in the event that toenplainant’s
performance in that period was not satisfactory,emeployment could

12
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“be terminated by IFAD with one month’s written oet’. Similarly, it

was stated that should the complainant wish to itexte her
employment during the probationary period, she eguired to give
written notice of at least one month to IFAD”. Inakéh 2002 and,
again, in March 2004 the complainant accepted sffeiitten on the
letterhead of the Fund for the extension of hemptaptment with the
International Fund for Agricultural Development”.hdse written
offers and their subsequent acceptance clearly tiaaes the

complainant a staff member of the Fund. As the damant was
employed by and remained in the employ of the Fitsdieliance on
Judgment 1509 is misplaced. In that case, the @ngit’'s terms of
appointment made it clear that he was not a stafimber of the
defendant organisation.

10. IFAD also relies on the President’s Bulletin No./@B01 of
21 January 2004 in support of its argument thatctiraplainant was
not a staff member of the Fund. Paragraph 11 aflthidetin specifies
certain differences in the terms of appointment snthe conditions
relating to staff of the Fund and those of the @loMechanism,
including, in subparagraph (c), that:

“All fixed-term contracts of employment for the Glal Mechanism shall be

for a maximum of two years, renewable, and sulfie¢he availability of

resources. [The Fund’s] rules and regulations @n pfovision of career

contracts for fixed-term staff shall not apply teetstaff of the Global

Mechanism, except for those that have alreadyvedei career contract as

a result of their earlier employment with [the Flhd
It will later be necessary to return to this prawms For the moment, it
is sufficient to note the somewhat curious arguntleat it establishes
that the complainant was not a staff member ofRined because ‘[if]
Global Mechanism personnel were considered stafhinees of the
Fund, the President would not have the authoritymdt nor qualify
the application of the [Human Resources Proceddaesual] rules [of
the Fund]”. In fact, the MOU confers no power or tAresident to
determine the conditions of appointment of the gemgl of the Global
Mechanism and, thus, the President has authorithptso only if they
are staff members of the Fund.

13
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11. Given that the personnel of the Global Mechanisensaff
members of the Fund and that the decisions of thedding Director
relating to them are, in law, decisions of the Furatlverse
administrative decisions affecting them are subjeadnternal review
and appeal in the same way and on the same grasndse decisions
relating to other staff members of the Fund. Sq they may be the
subject of a complaint to this Tribunal in the saway and on the
same grounds as decisions relating to other staffibers.

12. As already indicated, the complainant argues tha t
decision to abolish her post was taken without @itth and was not
required by budgetary constraints. At this stage @onvenient to note
that that decision and the decision not to renew dontract are
discretionary decisions that may be reviewed omlyimited grounds.
Those grounds include that the decision in questias taken without
authority or was based on an error of law.

13. The question of the Managing Director’'s authorayabolish
the complainant’s post depends on whether, in itteirostances, that
course was impliedly prohibited by the terms of M®U and the
decision of the Conference relating to staffing bodget for the 2006-
2007 biennium. As already indicated, the MOU regmiithe Managing
Director to prepare a programme of work and budget
for the Global Mechanism to be reviewed by the iBesg of the
Fund and submitted for consideration by the Comieze which
is “to approve [its] programme of work and budgelf.is clear
from paragraph 4 of Section Ill.A of the MOU thaipaoval of “the
programme of work and budget” includes approval “@foposed
staffing”.

14. It is not disputed that in October 2005 a propgzegramme
of work and budget for the 2006-2007 biennium wasnstted to the
Conference and that the proposed staffing expresdgiyed for the
continuation of nine professional posts, includitigat of the
complainant. The Conference approved the proposafiing but
reduced the proposed core budget. The Confererse mbted,

14
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amongst other things, that the Global Mechanismstnhe managed
on the basis of the [...] approved biennium core letidg.] and that
this takes precedence over all other tables orrdigy...], unless
amended by [the Conference]’. In this regard, ityrba noted that
progress reports on the Global Mechanism in Noven#t®3 and

February 2005 indicated that the core budget lefte'source gap of
about USD 1.2 million per year” for the 2004-200&rmium, a

shortfall that was apparently covered from otherses.

15. Given the previous practice of a shortfall in tleeecbudget
of the Global Mechanism and the Conference’s espapproval of the
proposed staffing, the Conference decision to rediue proposed core
budget can only be seen as a directive that theoepg posts were to
be maintained and that the “resource gap” was tméde good from
other sources, possibly by savings in other arbaeed, it is not
disputed that the Managing Director indicated iaffstneetings in
October and, again, in December 2005, shortly keifioforming the
complainant that her post was to be abolished anddntract would
not be renewed, that the “resource gap” wouldatt,fbe covered by
savings in other areas.

16. The MOU makes it clear that the Global Mechanism
functions under the authority of the Conferenceuslhithe conclusion
that the Conference decision required the contionaif the approved
posts, including that of the complainant, diretis further conclusion
that the abolition of her post was impliedly fortbsh by the
Conference decision. Accordingly, the decision bé tManaging
Director to abolish it was taken without authorifihat conclusion
makes it unnecessary to consider the complainfumteer argument
that the reduction in the proposed core budgenndidnecessitate the
abolition of her post. However, the conclusion ttie effect of the
Conference decision was that her post was to bentaiaed also
directs the conclusion that it did not necessitatabolition.

17. Because the Managing Director had no authoritybolish
the complainant’s post, his decision not to renbes ¢complainant’s

15
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contract on the ground of its abolition constitutederror of law. The
President of the Fund erred in law in not so figdivhen considering
her internal appeal. It follows that the Presidemtecision of 4 April
2008 dismissing the complainant’s internal appeadtrbe set aside.

18. Although the Joint Appeals Board recommended that t
complainant be reinstated in a post in the Globakinism, there
is no evidence that her contract would have beeewed for the 2008-
2009 biennium. Accordingly, reinstatement will nbe ordered.
However, as the abolition of her post was the oefson advanced for
the non-renewal of the complainant’s contract dratd is nothing to
suggest that her contract would not otherwise Hmeen extended for
two years, she is entitled to material damagesénamount of salary
and other benefits she would have received hadcbetract been
renewed for a further two years, together withnede at the rate of 8
per cent per annum from due dates until the datpagiment. The
complainant must give credit for wages or salargeised in that
period.

19. The complainant makes a further argument that threl Felid
not comply with its duty of care and did not apphe redundancy
provisions applicable to other staff members. Tigaiment, if correct,
would not add to material damages but is relevantdral damages.

20. It is not disputed that the complainant was notsatered
for other positions within the Global Mechanismfor training that
might otherwise have qualified her for those possi as would be the
case for other staff members in relation to posgiwithin the Fund.
Nor is it disputed that, as found by the Joint AgdpeBoard, when the
complainant requested “the establishment of a weyeocess”, she
was incorrectly informed that that “process [...] diapeen abolished
and replaced by a facilitation process”. The Fundtends that, by
reason of paragraph 11(c) of the President’s Buallsio. PB/04/01
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of 21 January 2004, the redundancy procedures caiybti to other
staff members of the Fund are not applicable tdf steembers
employed in the Global Mechanism. That argumenttrbesrejected.
Paragraph 11(c) provides, in effect, that staff fers employed in the
Global Mechanism are not eligible for career castgalt says nothing
about their entittement to have the redundancyipravs set out in the
Human Resources Procedures Manual applied to tihdoneover,
those provisions (section 11.3.9) are not restti¢te staff members
with career contracts.

21. The Fund further contends that it complied with dhgty
of care andle facto observed its redundancy procedures in that “the
complainant was offered a six-month consultancy treah with
the Global Mechanism”. This, it is said, was “meamtbuild [her]
capacity and to train her”. The offer of a six-mfonbnsultancy contract
may mitigate but does not excuse the failure offbad to abide by
the redundancy provisions applicable to staff memsbe

22. One other matter is relevant to moral damages.Prasident
rejected the substance of the complainant’s inteappeal on the
ground that proper notice had been given of thereapwal of her
contract. That neither addressed the authorith@Managing Director
of the Global Mechanism to abolish her post noreatt to the issue
whether the question of his authority could be wwred. The
arguments relating to that last issue were as aateto the Joint
Appeals Board as they are to the Tribunal. This thedother matters
referred to in considerations 19 and 20 abovelertkie complainant to
an award of moral damages over and above thoseinfjofrom
the illegality of the decision to abolish her poshe Tribunal awards
her 10,000 euros in moral damages.

23. The complainant is also entitled to costs in theoam of
5,000 euros in respect of these and the internpalproceedings.
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DECISION

For the above reasons,
1. The President’s decision of 4 April 2008 is setasi

2. IFAD shall pay the complainant material damagesivadgent to
the salary and other allowances she would havavextef her
contract had been extended for two years from 16cM2006,
together with interest at the rate of 8 per cemtgomum from due
dates until the date of payment. The complainai igive credit
for wages or salary earned within that period.

3. IFAD shall pay the complainant moral damages in shen of
10,000 euros.

4. It shall also pay her costs in the amount of 580®s.

5. All other claims are dismissed.

In witness of this judgment, adopted on 4 Noven@9, Ms Mary
G. Gaudron, President of the Tribunal, Mr Seydou\Bae-President,
Mr Giuseppe Barbagallo, Judge, Ms Dolores M. Handedge, and
Mr Patrick Frydman, Judge, sign below, as do I,h€ahe Comtet,
Registrar.

Delivered in public in Geneva on 3 February 2010.

Mary G. Gaudron
Seydou Ba
Giuseppe Barbagallo
Dolores M. Hansen
Patrick Frydman
Catherine Comtet
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