Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

108th Session Judgment No. 2866
THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs C. M. R.Sl.against the
European Patent Organisation (EPO) on 8 Januar$,206@ EPO'’s
reply of 22 April, the complainant’'s rejoinder oB 2May and the
Organisation’s surrejoinder of 15 September 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant is a Portuguese national born 6818he joined
the European Patent Office, the EPO’s secretaiats branch in The
Hague on 1 November 2006 as an examiner at gradePAGr to
entering the service of the EPO, she had beeneegisas a job seeker
in the Netherlands from 29 September 2003 to 29cM&004 and
again from 18 July 2005 to 18 January 2006.

Upon taking up her duties, the Office requested theprovide
evidence of residence outside the Netherlands gluhia three years
preceding her date of entry into service so assess whether she was
entitled to the expatriation allowance provided iforArticle 72(1) of
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the Service Regulations for Permanent Employeeth®efEuropean
Patent Office, according to which:

“An expatriation allowance shall be payable to pament employees who,

at the time they take up their duties or are temefl: (a) hold the

nationality of a country other than the countrymnich they will be serving,

and (b) were not permanently resident in the lattemtry for at least three

years, no account being taken of previous servicéhé administration of

the country conferring the said nationality or witimternational

organisations.”

The complainant provided a statement to the effeat she had
resided in the Netherlands from 1 September to &bléer 2003 and
submitted a certificate issued by the Portuguedhosties attesting
that on 16 May 2004 she was resident in Portudad. éso provided a
declaration signed by her indicating that since &ler 2004 she had
resided in the Netherlands. In early January 200 Personnel
Directorate informed her that the certificate isbly the Portuguese
authorities did not constitute sufficient proof ber residence in
Portugal and asked for a copy of her registratiotiné Netherlands and
a certificate of work or study attesting that she hesided in Portugal
up to November 2004. The complainant replied thdte s
had already submitted proof of her residence inugat, satisfying the
requirements of Article 72(1) of the Service Retjols, and she
sought clarification as to why that evidence wasnaked insufficient.
The matter was subsequently discussed at a medigid on
8 February 2007 between the complainant and officieom the
Personnel Directorate.

By letter of 2 May 2007 the Remuneration Sectidiorimed the
complainant that the certificate issued by the lRprése authorities on
16 May 2004 did not prove that she was not pernmnessident in
the Netherlands at that time, and that it couldthetefore be accepted
as the sole evidence for the determination of metlement to the
expatriation allowance. It stated that a positieeision on her request
would be subject to the receipt of documents shgwinat her
permanent residence during the three years prigoining the EPO
was indeed outside the Netherlands. The complaiegatied by letter
of 20 May 2007 that the said certificate unequillgceonfirmed her
residency in Portugal in 2004 and hence satisfiedréquirements of
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Article 72(1) of the Service Regulations. She drattention to the
documents issued by the Dutch authorities attestirtter registration
as a job seeker in the Netherlands in 2003 and 20080py of which
she submitted in an attachment to the letter —raterated her request
to be granted the expatriation allowance.

In a letter of 18 July 2007 the Remuneration Sectidvised the
complainant that, as she had failed to provide fppbber residence in
Portugal in the period preceding her entry intwiser, the Office had
concluded that her permanent residence as fromep@e®ber 2003
was in the Netherlands. Accordingly, she did notffilfuthe
requirements of Article 72(1) of the Service Retjates and was thus
not entitled to the expatriation allowance.

On 19 September 2007 the complainant’s represeatatiote to
the Remuneration Section to submit further eviderafe the
complainant’s residence in Portugal during thequkimn question. This
included a new certificate issued by the Portuguaséhorities
indicating that in 2004 the complainant had resitte®ortugal at her
parents’ address, a copy of her driver’s licenseies in Portugal on
21 July 2004, a copy of her record of marriage ,clwhiad taken place
in Portugal on 4 September 2004 and a statememthey parish priest
to the effect that in 2003 and 2004 she had residibdher parents. He
asked the Administration to reconsider its decisiohght of the new
evidence and, in the event that it did not, to @®rshis letter as an
internal appeal against the decision of 18 July72@Y an e-mail of 19
October he reminded the Remuneration Section thaply to the
complainant’s request should be given by 19 Noverdb@7 so as to
comply with the time limits stipulated in the Se®iRegulations. The
Remuneration Section replied on 29 October thasethaon the
evidence provided to it, the Administration hadided to confirm its
earlier decision and that the complainant woulddified shortly.

On 28 November the Director of Personnel wrote be t
complainant to inform her that the additional doemts submitted by
her representative did not provide a basis for msiceration of
the decision of 18 July 2007 and that her represests letter of
19 September was being treated as an internal lappgdetter of
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20 December 2007 the Director of the Employment I2ivectorate
advised the complainant that the President of tffie€Ohad decided
not to grant her request and to refer the casbddrternal Appeals
Committee for an opinion. On 8 January 2008 theptamant filed a
complaint with the Tribunal impugning the impliedjection of her
appeal lodged on 19 September 2007.

B. The complainant notes at the outset that the ERP€eagdhat she is
entitled to the expatriation allowance provided: thlee can prove that
she did not permanently reside in the Netherlarateden November
2003 and November 2004. She argues that she hasdgulothe
Administration with sufficient evidence that shermpanently resided
in Portugal during that period and that, in anyrgyvéhe standard of
proof to be applied in the particular case is rnmtybond reasonable
doubt” but “on the balance of probabilities”.

The complainant submits that following her firsgigtration in the
Netherlands as a job seeker on 29 September 2003yas unable to
find a job; consequently, she did not stay in theuntry until
29 March 2004, when her registration expired, btumed to Portugal
in November 2003. However, she was not aware at the
time that she needed to notify the Dutch autharioé her departure
so as to cancel her registration. In her opinitre Administration
failed to evaluate properly the evidence adducetidry In particular,
it considered the certificates issued by the Pomag authorities
as insufficient proof of her residence in Portugal 2004,
notwithstanding the fact that Portuguese law imposery strict
requirements for the issuance of certificates sidence. Similarly, it
did not give due consideration to her record ofriage, which proves
that she married a German national in Portugal apt&@nber 2004,
despite the fact that under canon law marriage $amay be published
by a parish priest only if at least one of the sgsuhas his or her
domicile or residence in the parish prior to thplaation.

She further submits that the Administration did gote proper
reasons for its refusal to accept the evidence pbeided, that it
showed ill will or, at least, a lack of good faithits handling of her
request and that it failed in its duty of care todgaher.
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The complainant asks the Tribunal to quash the gnpd decision
and to award her the expatriation allowance pravide under Article
72(1) of the Service Regulations as from the daté
her appointment together with compound interesttten arrears at
8 per cent per annum. She also claims punitive damand costs.

C. In its reply the Organisation argues that there wasimplicit
rejection of the complainant’'s appeal, becausecdiside was in fact
taken by the President, albeit with some delay, had case was
referred to the Internal Appeals Committee. It ¢fiere considers that
Article VII, paragraph 3, of the Statute of thebitmal does not apply
and that, in accordance with Article VII, paragraipithe complaint is
irreceivable for failure to exhaust the internalamg of redress.

Subsidiarily, the EPO submits that the decision teogrant the
complainant the expatriation allowance was soumdight of the fact
that she did not fulfil the requirements of Artick2(1)(b) of the
Service Regulations. In particular, she did nowjate cogent evidence
that, following her registration with the Dutch lhatities on 29
September 2003, she returned to Portugal in Nove2®@3 and only
moved back to the Netherlands in November 2004.réThe no
evidence that she actually returned to Portugal, the certificate of
residence issued by the Portuguese authoritie804 did not give any
indication as to the duration of her stay in thertoy. Similarly, the
record of marriage does not constitute proof, siRogtuguese law
merely requires that one of the spouses be domliollgesident in the
parish for a minimum of 30 days prior to the pudiion of marriage
banns. Moreover, the statement from her paristsptigt she resided
in Portugal in 2003 did not seem to be accuratergihat, according
to her initial job application, she was employed-mance until the end
of June 2003. Also, she has not submitted any dentishowing that
she actually lived in Portugal during the time slegked as a freelance
consultant for a postgraduate school in the UnSieates of America,
i.e. from March 2004 to October 2005, whereas sldécated in her
job application that the Netherlands was her “wbase” during that
time.
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The defendant notes that, contrary to the view esqed by the
complainant, the evidence is assessed not accotalitige standard of
proof applied but according to its “soundnesstejects the allegations
of ill will, lack of good faith and failure in itduty of care, emphasising
that the complainant was given ample opportunitgubmit evidence
that would enable the Administration to reconsitedecision.

D. In her rejoinder the complainant refers to Judgm2s®2 and
contends that the Organisation’s plea of irrecélitghis manifestly
frivolous and vexatious. She asserts that she did receive any
information on her appeal from the President, aguired by
Article 109 of the Service Regulations. She retegder arguments on
the merits.

E. In its surrejoinder the EPO maintains its positionfull and

emphasises that the complainant was informed by RbBesonnel
Directorate that her request was being treatedh astarnal appeal and
that the file would be forwarded to the Legal Déypant for further
procedure.

CONSIDERATIONS

1. When the complainant joined the European Patent@®fit
its branch in The Hague on 1 November 2006, shimethentitlement
to an expatriation allowance pursuant to Articl€1j2of the Service
Regulations. By a letter dated 18 July 2007 thesdterel Directorate
informed her that, as she had failed to provide@&we to substantiate
her statement that her permanent residence was tioeé Netherlands
during the three years preceding her date of einty service, her
claim was rejected.

2. On 19 September 2007 the complainant’'s represeatati
wrote to the Remuneration Section and submitted itiadél
documentation in support of the complainant’s &mtient to the
expatriation allowance. He also requested thalektisr be treated as an
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internal appeal against the decision of 18 July72id0the event that
that decision was not reversed.

3. The Director of Personnel advised the complainant o
28 November 2007 that the additional documentatimd been
reviewed; however, it was insufficient to alter tecision. He also
advised her that the letter of 19 September wasgbieated as an
internal appeal and would be forwarded to the L&ggartment. By a
letter of 20 December 2007 the complainant’s repregive was
informed that the President had rejected the camgoldls request for
an expatriation allowance and had referred theenatt the Internal
Appeals Committee for an opinion. The complainaiedf her
complaint on 8 January 2008.

4. The EPO argues that although it was outside thes tim
contemplated in Article 109(2) of the Service Regjoihs, a decision
on the complainant’s appeal was taken by the Reas@hd the appeal
was forwarded to the Internal Appeals Committeeorprio the
complaint being filed. Accordingly, there was nader an implicit
rejection of the complainant’s appeal and Articlg, Yparagraph 3, of
the Tribunal's Statute does not apply. In its view,the Tribunal held
in Judgment 533, under 5, the complaint is irreagi® on the grounds
that the internal means of redress have not beesiusied.

5. The EPO'’s reliance on Judgment 533 is misplacedhén
present case, by the EPO’s own admission the dacigas not taken
within the time provided in Article 109(2) of theeSice Regulations.
As the Tribunal stated in Judgment 2562, under 6:

“The EPO cannot be heard to argue that the conmiaihas failed to
exhaust internal means of redress when the sad®mefar his failing to do
so was the EPO’s own failure to abide by its owrvise Regulations and
to follow the timelines under Article 109(2). Thedision in Judgment 533
must be restricted to the very particular factthat case.”

Accordingly, the complaint is receivable.

6. On the merits of the complaint, the Tribunal notest the
onus was on the complainant to provide the Admmaiigtn with
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sufficient evidence to establish that she did neside in the
Netherlands during the three years prior to engeiimo service,
namely, from 1 November 2003 to 1 November 2006 S$pecific
time frame at issue is the period from November32@0 November
2004. The complainant states that she was briefte Netherlands in
the fall of 2003 but returned to Portugal in NovemB003 and did not
return to the Netherlands until November 2004. Shémitted a
number of documents, detailed above, which, shéeods, establish
that she was resident in Portugal during the nelténne.

7. However, in one of the documents provided by the
complainant with her application for employmentiwithe EPO, she
states that between 2004 and 2005 she worked assaltant for a
postgraduate school in the United States. Althaglggh maintains that
she performed the work while she was residing inugal, according
to the curriculum vitae which she provided with faaplication for
employment, her work base was in the Netherlands.

8. In her application for employment, she also indidahat she
taught at a university in France, from 2002 to 2088r stated reason
for leaving the University was “[m]oving to the Netlands”.

9. In the light of this evidence, the onus was ondbplainant
to adduce cogent evidence that she had taken umapent or
continuous residence in Portugal throughout thesvesit time.
Although the complainant’s documentation shows #&t had been in
Portugal, it falls far short of establishing thdateswas resident in
Portugal throughout the relevant time. As the camint has failed to
discharge her evidentiary burden, the complaint tdeislismissed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 29 Oct@i9, Ms Mary G.
Gaudron, President of the Tribunal, Mr Agustin GliwdJudge, and
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Ms Dolores M. Hansen, Judge, sign below, as dath€ine Comtet,
Registrar.

Delivered in public in Geneva on 3 February 2010.

Mary G. Gaudron
Agustin Gordillo
Dolores M. Hansen
Catherine Comtet



