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108th Session Judgment No. 2864

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr A. B.-P. d. 8gainst the
European Patent Organisation (EPO) on 21 June 200&PO’s reply
of 3 November 2008, the complainant’s rejoindefl®fFebruary 2009
and the Organisation’s surrejoinder of 27 May, tbge with the
further comments which it submitted on 15 July 2088 the
complainant’s request;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Article 72 of the Service Regulations for Permartemiployees of
the European Patent Office, the EPO’s secretadahcerns the
expatriation allowance. It reads in pertinent part:
“(1) An expatriation allowance shall be payablep@ymanent employees
who, at the time they take up their duties or eaadferred:

a) hold the nationality of a country other than ¢oentry in which
they will be serving, and

b) were not permanently resident in the latter tgufor at least
three years, no account being taken of previougicgein the



Judgment No. 2864

administration of the country conferring the saationality or
with international organisations.

(2) An expatriation allowance shall also be pagalh permanent
employees not referred to in paragraph 1 a) abawk who at
the time of taking up their duties have been peentn resident for
at least ten years in a country other than the tcpun which
they will be serving, no account being taken ofvjes service
in the administration of the latter country or withternational
organisations.”

The complainant, who was born in 1970, had Gernaiomality
by birth. On 4 October 1997 he married a Frenclonak He acquired
French nationality on 17 May 2001 by a declaratigned on that
date. He was recruited by the Office on 1 Septemb@dl
as a patent examiner at grade A2 based in Muniehnélv holds
grade A3.

On 3 September 2001 the complainant filled out pplieation
form for the expatriation allowance, in which hecldeed that he held
German nationality by birth and French nationafitince” 15 May
2002. He also declared that he had been partlgaesin the country
in which he was serving — Germany — in the ten sgaior to his
appointment. The allowance in question was nottgrhto him at that
juncture.

By a letter of 12 December 2006 the German autbsribformed
the complainant that he had lost his German ndtignan 17 May
2001. On 29 December 2006 he again filled out gtiGgiion form for
the expatriation allowance, declaring that he heldy French
nationality, which he had acquired on 17 May 20&id that during
the three years prior to taking up his appointnmeathad not been
continuously resident in the country in which heswaw serving. On
12 April 2007 he again took German nationality ayumalisation, but
he relinquished it on 16 August 2007.

The applications of 29 December 2006 and 3 Septer2b@l
were rejected on 29 November 2007. The Office ctared that, as the
complainant had himself declared, he had Germaionaity on
taking up his duties, and the fact that the Gerraathorities had
recognised his loss of this nationalégy post factadid not affect the



Judgment No. 2864

decision whether to grant him the expatriationva#loce. The Office
added that the decision not to grant him the alimeain question
should stand, because prior to his recruitmenttmplainant had not
been permanently resident for at least ten yeaes $tate other than
Germany.

In a letter of 20 February 2008 addressed to tlermian of the
Staff Committee and conveyed to the complainang Brincipal
Director of Human Resources explained that thec®%i practice was
to not grant the expatriation allowance to a staéfmber with dual
nationality including that of the country in whidie or she was
serving, unless that person had been permanersigerg for at least
ten years in another State, within the meaning wickk 72(2) of the
Service Regulations. On the same date the complagent to the
President of the Office a letter in which he reqeggayment of the
expatriation allowance as from 1 September 2001wHe notified by
an e-mail of 16 May 2008, which constitutes the ugnped decision
insofar as it does not grant him the expatriatiltoweance as from
1 September 2001, that he had been granted thswaalte
retroactively as from 1 December 2006. This denisi@s confirmed
by a letter of 19 June 2008.

B. The complainant submits that he met the conditises out
in Article 72(1) of the Service Regulations for idament to the
expatriation allowance as from 1 September 2001lheasad only
French nationality when he took up his duties amd Imot been
permanently resident in Germany during the thresrs/grior to his
recruitment by the Office. He also submits thaticlet 72(2) does not
apply in his case, since he no longer had Germaanadity when he
took up his duties. In this connection he expldhet for him French
nationality is more important than German natidgalbut that he
nevertheless initiated proceedings to keep therlatter signing his
declaration of French nationality, because in 288@had thought that
it was possible to retain both nationalities. Wihwenfilled in the first
application form for the expatriation allowance ®september 2001,
he had declared that he held German nationalitpuse he did not
know that he had lost it, as the above-mentionedgadings were still
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under way. He had made that declaration in godd,faut in the light
of the letter of 12 December 2006 it had provedbéoincorrect. He
explains that the date of 15 May 2002, which he datkred on the
application form, was “plainly a mistake” on higipa

The complainant contends that the fact that hedcbaldeemed to
hold dual nationality does not warrant the refusiahis application,
because a document of the Administrative Coundéala7 April 1990
shows that Article 72 of the Service Regulations weafted in such a
way that it could “apply also to those few staff mieers who may
have double nationality, that of the host counimg another”. In this
connection he mentions, by way of example, threemarent
employees of the Office who are in this situation &ho receive the
expatriation allowance without meeting the resideaterion referred
to in Article 72(2). The complainant infers fromdhthat this article is
applied “inconsistently”, that by giving him inagate information — in
particular in the letter of 20 February 2008 — @iice delayed the
processing of his application and that the “prifecigf protecting legal
certainty” as well as the principles of good faithd equal treatment
have been breached.

Furthermore, the complainant points out that th&c®fdid not
reply to his first application and did not providien with certain items
of information which were, on the contrary, givendther permanent
employees in a situation similar to his. Lastly, bsticises the
application form for the expatriation allowanceb&$ng unsuitable for
use by permanent employees with dual nationalitiuging that of the
country in which they are serving.

The complainant seeks the quashing of the impugiesision
insofar as it denies him the expatriation allowanas from
1 September 2001, and compensation with interagsthi@ resultant
financial loss. He also claims moral damages aistsco

C. In its reply the EPO states that as from 21 Ap@O& the
complainant should have considered that his appe@0 February
2008 had been implicitly rejected and he ought &wehfiled a
complaint with the Tribunal within ninety days. Ngtheless, since his
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claims were partly satisfied on 16 May 2008, thegadisation
considers that his complaint is receivable bec#usav concerns only
the issue of whether he is entitled to payment h&f éxpatriation
allowance as from 1 September 2001. It stressesevVer, that the
complainant did not lodge an internal appeal againgsinitial decision
not to grant him this allowance.

The Organisation explains that, until March 2008& permanent
employee had the nationality of the country in \ahite or she was
serving and that of another State, its practice wasgrant the
expatriation allowance only if that person met¢beditions laid down
in Article 72(2) of the Service Regulations. It thfore considers that
the information supplied to the complainant wasegivo him in good
faith. It contends, however, that the principleeqtial treatment has not
been breached because, in its opinion, the conapiaioid not possess
dual nationality. It asserts that the applicati6® &eptember 2001 was
examined on the basis of the provisions of the ebuentioned
paragraph 2, since the application form which tbenglainant had
filled in at the time indicated that he had sol@lgrman nationality. As
he had not resided outside Germany for the tensypdor to his
recruitment by the Office, it maintains that thgphlcation was rightly
rejected. The EPO adds that the complainant wasnmd@d of this
rejection through his payslips, since they shovied the allowance in
question had not been paid. In these circumstatiee®©rganisation
considers that Article 72 was applied correctly atitht the
complainant’s application was processed with dligafice. It further
contends that the decision to grant
him the expatriation allowance as from 1 Decemi@d62was well
founded and consistent with general principles afv.l It draws
attention to the fact that the issue of the complai’'s nationality
when he took up his duties was not clarified uBgicember 2006. It
explains that requests for a review of decisiogarding “payments of
unlimited duration”, such as the payment of theagsigtion allowance,
can be accepted only within certain limits, beanimgnind both the
staff member’s interests and the Organisation’sre@st in having its
financial resources managed soundly.
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Lastly, the Organisation submits that the criticisegarding
the application form for the expatriation allowansgroundless for, in
its opinion, there was nothing to prevent the caimaint from
providing precise and correct information. It emgbes that the
form merely supplements the “[d]etails” containedthe application
for employment which is submitted to the Officedaib notes that
when the complainant filled in this document onNdvember 2000,
he stated that he had dual French and German abttyorwhich was
not yet true at the time.

D. In his rejoinder the complainant reiterates his nsiskions.
He says that he filled in his application for enyml@nt in good
faith in November 2000, but denies that he statedhat juncture
that he had both German and French nationalitiesleltdthe heading
“Nationality(ies)” he had entered “German/Frenciiieaning German
and/or French, in order to warn the EPO that he hka$/ to change
his nationality or acquire another one. He subthidéé there was never
any doubt that he had French nationality when lo& tgp his duties,
and to support this view he produces a page froenGhzette of
September 2001 which shows him as having that melitg.

Moreover, the complainant provides further exampbeshow that
the practice in force before March 2008 with respeche granting of
the expatriation allowance was not scrupuloushjofeéd, and he
points out that Article 72 of the Service Regulasi@oes not forbid the
granting of this allowance to permanent employeessgssing dual
nationality, including that of the country in whithey are serving. In
this connection he maintains that he does not kobany permanent
employee, apart from himself, who in these circamsés has not been
granted the allowance in question, and he invites@rganisation to
prove the contrary.

E. In its surrejoinder the EPO maintains its posititintejects the
complainant’s explanations regarding the informatiavhich he
supplied in his application for employment andegatbat it was up to
him to find out what consequences the acquisitidn Foench
nationality would have on his German nationality.
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In response to the complainant’s submission thatrosvs of no
permanent employee possessing the nationalityeofitist country and
that of another State who has not been grantedeipatriation
allowance, the author of the surrejoinder — Ms Bays that she herself
had dual French and German nationality when shek tap
her duties — and that she still has it — but tleg does not receive
the allowance in question. The EPO considers that éxamples
mentioned by the complainant are merely exceptidos the
Organisation’s practice.

In a letter of 8 July 2009 to the Organisation,opycof which
was sent to the Tribunal, the complainant stated ke would like
Ms P. to clarify whether, like the permanent empky to whom he
referred as examples in his rejoinder, she satigfie conditions for
receiving the expatriation allowance specified othb(a) and (b) of
Article 72(1) of the Service Regulations. In hisindpn, the EPO’s
silence is an admission that these conditions wete met. In its
further comments of 15 July 2009, the Organisatigplies that, in
accordance with Article 11, paragraph 1, of theeRuif the Tribunal,
it is up to the Tribunal to order measures of itgasion and that
it has decided to wait until the Tribunal rules e complainant’s
request for clarification. It quotes Judgment 1#¥b6rder to emphasise
that “[s]ilence does not normally imply consent”.

CONSIDERATIONS

1. The complainant joined the European Patent Offic¢ha
EPQ’s headquarters in Munich on 1 September 20013 Geptember
2001 he submitted an application for an expatmatdowance in
which he declared that he was of German nationdltybirth and
would become a French citizen on 15 May 2002. At fbncture he
was not granted the allowance.

2. On 29 December 2006 the complainant submitted anoth
application for an expatriation allowance, allegthgt he had acquired
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French nationality on 17 May 2001 and that he heased to hold
German nationality as of that date.

This application and that of 3 September 2001 wejected by
a letter of 29 November 2007. After an internal egpagainst
this decision had been lodged, the Office inforntieel complainant
by an e-mail of 16 May 2008 that an expatriatiolovehnce had
been granted to him as from 1 December 2006. Téwussuwn, which
constitutes the impugned decision, was confirmed abyetter of
19 June 2008.

3. (a8 The expatriation allowance is additional renratien
which is paid in order to permit the recruitmentlaetention of staff
who, on account of the qualifications required, nkeinbe recruited
locally. It is intended to compensate for certasadvantages suffered
by officials who are obliged to leave their countfyorigin and settle
abroad. This situation is indeed more difficultrttibat of officials who
do not have the nationality of the country of théuty station either,
but who have been living in that country for quatéong time before
taking up their duties (see Judgment 2597, under 3)

(b) Article 72(1) of the Service Regulations alspplées to
permanent employees who, on taking up their duties/e dual
nationality including that of the country in whitiey will be serving.
However, it was not until March 2008 that this s$@n, which
apparently results from an amendment of Article ocf2he Service
Regulations in 1990, was put into practice by aigiec of the
President of the Office, which was taken followagecommendation
by the Internal Appeals Committee. Permanent enggsyof the
Office who had dual nationality had previously beamitled to an
expatriation allowance only if they met the coratis of Article 72(2)
of the Service Regulations.

4. The complainant, who had German nationality by hbirt
married a French national on 4 October 1997. Awisbed to acquire
French nationality, he signed a declaration aiGbasulate General of
France in Munich on 17 May 2001 and obtained Freratfonality on
that date under Articles 21-2 and 21-3 of the Hne@iwvil Code.
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Consequently, in accordance with German law dseit stood, he
lost his German nationality on that date, as them@e authorities
informed him by a letter of 12 December 2006. Aattipoint the
complainant again applied for an expatriation allase. He again took
German nationality on 12 April 2007 by naturalieati then
relinquished it in August 2007.

5. In his complaint the complainant claims that heergitled
to an expatriation allowance under Article 72(1) the Service
Regulations.

When the complainant took up his duties, he dedlahat he
held only German nationality. This declaration menedicated that he
had taken steps to acquire French nationality an libsis of the
provisions of the French Civil Code relating to thersonal effects
of marriage. As he anticipated, on 15 May 2002 toeplainant
acquired French nationality under these provisionigh retroactive
effect from 17 May 2001, i.e. before he took upduses at the Office.

6. On the basis of these facts the Tribunal finds ttnet
complainant held only German nationality when hgned his
declaration concerning the expatriation allowarideder the law in
force at that time, he was therefore not entitethts allowance. The
Organisation cannot be criticised for having faitedtake account of
the retroactive effect of a decision that had pebé¢ adopted to grant
French nationality to the complainant.

However, the complainant must be deemed to belezhtib an
expatriation allowance as from 15 May 2002, theedat which his
French nationality had to be recognised, after tithe-year period
specified by the relevant provisions of French gév law. The
declaration concerning the expatriation allowanbeutd have been
interpreted in good faith by the Organisation aspplication for the
allowance as from the date which the complainadicated as being
that on which he would acquire French nationaliilye Organisation’s
practice of not applying Article 72(1) of the Sewi Regulations
to permanent employees with dual nationality shohlle been
disregarded, since the Organisation could not vare that under
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German law as it then stood the complainant wqedd factolose his
German nationality as soon as he acquired Frenanadity.

It therefore follows that the EPO ought to haventgd the
complainant the expatriation allowance that he estpd as from
15 May 2002, that being the date as from whichéid the nationality
of a State other than that in which he was senimgccordance with
Article 72(1) of the Service Regulations.

7. The complaint must therefore be allowed, withoetr¢hbeing
any need to address the other issues raised byadfies in their
submissions. Suffice it to note that the Organssatbverlooks the
principle of patere legem quam ipse fecistihen it warns of the
financial consequences of applying Article 72(1)itsf own Service
Regulations in this case.

8. The impugned decision must therefore be set asidét avill
be for the Organisation to work out the amount fed expatriation
allowance due to the complainant since 15 May 20A8R.the
complainant’s other claims must, however, be diseds

9. As the complainant succeeds in part, he is entitbedosts,
which shall be set at 1,000 euros.

DECISION

For the above reasons,
1. The impugned decision is set aside.

2. The case is referred back to the EPO in orderitimay proceed
as indicated under 8, above.

3. The Organisation shall pay the complainant costaéramount of
1,000 euros.

4. All other claims are dismissed.
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In witness of this judgment, adopted on 12 Noven#i¥)9, Ms Mary
G. Gaudron, President of the Tribunal, Mr Seydou\Bae-President,
and Mr Claude Rouiller, Judge, sign below, as doatherine Comtet,
Registrar.

Delivered in public in Geneva on 3 February 2010.
Mary G. Gaudron
Seydou Ba

Claude Rouiller
Catherine Comtet
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