Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2861

THE ADMINISTRATIVE TRIBUNAL,

Considering the interlocutory order in considemnatid7 of
Judgment 2742, delivered on 9 July 2008 on the¢ ¢iosplaint filed
by Ms M. d R. C. e S. d V. against the World Mettogical
Organization (WMO);

Considering the complainant’s third complaint agaitwMO,
filed on 25 May 2007, the Organization’s reply o©6tober 2007, the
complainant’s rejoinder of 8 January 2008 and WMS§digrejoinder of
19 February 2008;

Considering the complainant’s fourth complaint agaiwMO,
filed on 11 December 2007, the Organization’s regl@ April 2008,
the complainant’s rejoinder of 4 November and WM®&srejoinder
of 28 January 2009;

Considering the complainant’s fifth and sixth coaipts
against WMO, filed on 18 and 11 December 2007 sy,
the Organization’s replies of 14 August 2008, themplainant’s
rejoinders of 1 December 2008 and WMO'’s surrejdindef
28 January 2009;

Considering the complainant’s seventh complainiregaVMO,
filed on 12 December 2007, the Organization’s repiyl4 August
2008, the complainant’s rejoinder of 1 December 0W/MO’s
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surrejoinder of 28 January 2009, the complainardadditional
submissions of 25 February and the letter of 914809 by which the
Organization indicated that it had no comments tkenon those
additional submissions;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,
Having examined the written submissions;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are to be found inrdedis 2742 and
2743, delivered on 9 July 2008, concerning the damant's first
and second complaints. It may be recalled that én dapacity as
Chief of the Internal Audit and Investigation Seevi (IAIS) the
complainant was asked to conduct an investigatioma serious fraud
within WMO. In April 2005 a disagreement arose otlee findings
presented in her ninth and final investigation rep@oncerning the
actions of the Organization’s senior legal advisBne Secretary-
General and other senior managers, assisted bytamal lawyer,
Mr S., tried to persuade the complainant to rentbese findings from
her reports on the basis that they were unsubatadtiA lawyer acting
for the senior legal adviser also asked the comaldi to
delete the contested findings, whilst the Secre@eperal engaged
Mr M. to provide a legal opinion on the matter. Medile,
notwithstanding the complainant’s objections, thexrStary-General
proceeded to “reorganise” the internal oversightcfion, separating
the complainant from her functions as Chief of 1AdBd reassigning
her to a post under the authority of the Directbraonew Internal
Oversight Office (I00). The decision of 4 Octob@®08 by which the
Secretary-General dismissed her appeal againstedhasignment was
set aside by the Tribunal in Judgment 2742, exagpégards the claim
of harassment that it contained, which was stoodr der further
consideration in conjunction with other complaiptesently before the
Tribunal.

The decision to reassign the complainant to the pb€&hief of
the Internal Audit Service (IAS) took effect on glffuary 2006. She
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was designated officer-in-charge of I00 pendingatreval of the new
Director, who took up his functions on 13 Februddyring the first

two weeks of February, the Director of 100 askece aof the

complainant’s subordinates to provide him with gas documents
concerning, inter alia, the fraud investigatiororrl3 to 21 February
the complainant undertook a mission to Brazil, bag from

27 February she was on sick leave until 8 Junenhwgie returned
to work on a part-time basis. During her absenee rector of

IOO sent her a series of e-mails concerning wolkted matters,
including the audit which had necessitated her iotisgo Brazil, the

whereabouts of the personal belongings of the mparpetrator of the
fraud and the fact that the lock to her office Hmen changed. In
responding to these e-mails, the complainant ineit#hat she could
no longer perform any tasks associated with thections of her

former position of Chief of IAIS, since they hadebeassigned to the
Director of 100 pursuant to the unlawful reorgatima of internal

oversight.

In a letter of 10 May 2006 addressed to the Sagr&aneral and
copied to the WMO President, the members of theitAQdmmittee
and the external auditor, the complainant stated, th view of the
“continuing and improper communications” from thadator of 100,
she was “forced [...] to file a formal grievance farassment against
[him]”. After having indicated in August that sheddnot wish
to pursue that grievance, the complainant nevertieteferred it to
the Joint Grievance Panel on 16 September 200G6higevith the
allegations of harassment that she had raised ml 2005 in the
context of her appeal against her reassignmenthdrmeantime, the
Secretary-General transferred her temporarily tothar department
and informed her that he would review her admiatste situation
once the outcome of that appeal was known.

On 12 October 2006, after the Joint Appeals Boastl h
recommended that the appeal against her reassignmeenejected
as devoid of merit, the Secretary-General met whth complainant
and informed her that he would not renew her cabtigon its
expiry on 31 May 2007. He confirmed that decisianwiriting by a
memorandum of 25 October 2006, referring in paldictio the fact
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that, despite the Executive Council's decision lose the internal
investigation in July 2005, she had persisted iegailg that the
reorganisation of internal oversight was aimedraventing her from
accomplishing her professional duties. Accordingthe Secretary-
General, she had abused her prerogatives as intarddor in order
to defend her personal opinion, particularly in lemmunications
with the Audit Committee and several Executive Golumembers.
Moreover, she had hardly produced any work sinceré@ssignment
to the post of Chief of IAS. The Secretary-Genarahsidered that
her conduct justified terminating her appointmenter Chapters 1X
and X of the Staff Rules, and he warned that heldvoat hesitate to
do so if, during the remaining period of her codtrahe persisted in
her behaviour. That same day, he wrote to the @laairof the Joint
Grievance Panel to inform him of the compositiontlodé panel that
would examine the complainant’s harassment grievamc to provide
him with some “background information” on the case.

By a memorandum of 27 October 2006 the complaireked
the Secretary-General to reconsider the contertiofmemorandum
of 25 October which, according to her, contained ddcisions
constituting clear examples of abuse of power. &mused him of
retaliating against her and of violating the StRffles as well as
the Standards of Conduct for the International IC&ervice. On
3 November, referring to the warning given in hismorandum of
25 October, the Secretary-General dismissed thepledmant with
immediate effect. In his view, her reaction to thamorandum was
“no more than a repeat of the insults, innuendasfalse statements
[he] ha[d] patiently asked [her] to stop in thet lpsar”, and instead of
heeding his warning she had “chosen to exacerhat¢ ¢onduct”. The
complainant’s lawyer immediately requested recaarsition of that
decision, but the Secretary-General confirmed it leter of
24 November. The complainant lodged appeals on&#&iber 2006
against the decisions of 25 October and 3 Novembir the Joint
Appeals Board.

On 1 December 2006 the Organization's internal tettes,
known as “WMO Info”, informed staff that the comjplant had been
“separated from WMO” in the English version, orrmdissed from
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her functions démise de ses fonctiong’in the French version. A
few hours later, this edition was retracted anéwa one was circulated
in which the complainant was not mentioned. Effovisre made to
recover as many copies as possible of the firstioadi On
19 December the complainant filed an appeal withJbint Appeals
Board in respect of this incident, describing it“asgross violation
of [her] privacy and [her] right to due process’hal same day
the Secretary-General apologised to the complainantwriting,
explaining that the information concerning her saf\an from service
had been published by mistake despite his exprstgictions to the
contrary.

By letters of 13 February 2007 the complainant rimied the
Secretary-General that she wished to file an appéhl respect to
certain statements made by three WMO staff membdrish she
considered to be defamatory. Firstly, a WMO spokespn had
stated during a broadcast of the American chanmal Rews on
31 January 2007 that the complainant had been shswhifor “serious
misconduct”. Secondly, the Organization’s legalregml had written,
in a letter of 26 January 2007 addressed to het hler “media
campaign [...] testifie[d] of behaviour unbefittingternational civil
service”. Thirdly, the Chief of the Human Resourdgisision had
stated in a letter of 12 February 2007, likewisalradsed to the
complainant, that “WMO ha[d] a duty to prevent hat breaches of
[her] obligations as a former official as well asgrotect confidential
information from unauthorized disclosure”. The cdanpant also
objected to a number of statements made by thef Ghigne Human
Resources Division in response to questions thdt een put to
her by the Joint Appeals Board. The Secretary-Gdrieformed the
complainant by letter of 27 February 2007 that sbald not avail
herself of the internal appeal procedure in respédhese matters,
because they did not concern the observance oftetms of her
appointment, which had ended on 3 November 2006aditked that
she could, however, file a complaint directly wttie Tribunal. The
complainant’s third complaint is directed againsie tSecretary-
General’s dismissal of her appeal with respech#above-mentioned
statements.
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On 16 August 2007 the Joint Grievance Panel comeglies report
on the complainant’s allegations of harassmerfounhd that some of
the actions of the Director of IOO constituted Isaraent, but that the
allegations concerning the Secretary-General, tepuly Secretary-
General, the Assistant Secretary-General and thecfor of Resource
Management were unsubstantiated. It did not consitlee
complainant’s allegations against Mr S. and Mr M.tlee grounds that
these persons had been hired as consultants andelrad been staff
members of the Organization.

The complainant’s appeals against the decisio2$ @ctober and
3 November 2006 and the announcement in WMO Infaewe
the subject of a single report by the Joint Appdatsard, which
recommended that all three appeals be dismisse®@10G%ugust 2007
that report was submitted to the Secretary-Generad, notified the
complainant by letter of 28 September 2007 of lgsision to reject
not only her appeals, but also her harassmentagreay since he did
not agree with the Joint Grievance Panel's conatusiiat the Director
of 100 had harassed her. The decisions conveytttoomplainant in
the letter of 28 September are the subject of bertl, fifth, six and
seventh complaints.

B. Regarding the statements of WMO staff members which
she considers to be defamatory (complaint No. I8, complainant
contends that the spokesperson’s statement on Ews Mas untrue
and constituted a breach of the confidentialitgistiplinary measures.
It was widely publicised, caused irreparable dantadeer professional
reputation and injured her dignity. The statemengle by the legal
counsel and by the Director of the Human Resouligsion were
authorised by the Secretary-General, who wrongbcted her internal
appeal on the basis that it did not concern thembsice of the terms
of her appointment. The legal counsel abused hsgipn, as he is not
entitled to express an opinion on a staff membleelsaviour, and the
allegations of the Director of the Human Resouf@@gsion, both in
her letter of 12 February and in her submissiotht Joint Appeals
Board, were false and offensive. The complainaguests that the
Secretary-General be ordered officially to withdraine statement
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made on Fox News and to provide the latter withogycof his

memorandum of 3 November 2006 so that the statenmayt be

publicly rectified. In respect of this incident,eslseeks at least five
years’ salary in moral damages as well as a leftapology from the
Secretary-General, to be circulated to all WMOfstahe claims four
months’ salary in moral damages in respect of ffensive statements
by the legal counsel and the Director of the HunResources
Division, and she requests that disciplinary prdoegs be initiated
against these two staff members. She also clainsts,cand she
requests that the Secretary-General be orderednio ser a written
communication correcting their statements and toecod the false
information provided by the Director of the HumaresRurces
Division to the Joint Appeals Board.

In support of her complaint concerning her allemyzi
of harassment (complaint No. 4) the complainantnisoito the
Organization’s failure to comply with the provis®of Service Note
No. 26/2003. She submits that the Joint AppealgdBdaalt with her
appeal against her reassignment without havingrezfehe allegations
of harassment that it contained to the Joint GriegaPanel, and six
months elapsed before it informed her that it hatpéed that
approach. The Secretary-General delayed and impettes
examination of her allegations by requiring her tesubmit
them to the Joint Grievance Panel on 16 Septemb@6,2thereby
abusing his power. He then wrongly sought to infiee the Panel
by providing “background information” in his memadum of
25 October to the Chairman of the Panel — a doctimerwhich she
was never asked to comment. The composition of Rheel was
flawed, because the Chairman was the supervisoongf of its
members, and the independence of the Panel are: dfoint Appeals
Board was compromised by the fact that the meminérghese
bodies depend on the Secretary-General for thengxte of their
appointments. The complainant also criticises tarePfor failing to
adhere to the time limits stipulated in Serviceéd\NDb. 26/2003. In this
complaint she asks the Tribunal to quash the Segr€eneral’s
decisions of 4 October, 25 October and 3 Noveml862and to
order her reinstatement as Chief of IAIS effectlivd-ebruary 2006
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with all the legal consequences that this implielse also claims at
least 500,000 dollars in moral damages, an awaraggfavated and
exemplary damages, interest at the rate of 10gu@rper annum on the
sums awarded and costs.

With regard to her summary dismissal (complaint S®. the
complainant contends that this decision, which wasubstantiated
and which was not preceded by any disciplinary @doce, is tainted
with procedural flaws resulting in a denial of dwecess. Furthermore,
it was taken while she was on sick leave. The camaht also alleges
abuse of authority, malice, ill will and prejudiom the part of the
Secretary-General, and she points to flaws in tloegedings of the
Joint Appeals Board and of the Joint Grievance Pd&iee asks the
Tribunal to quash the decision of 3 November 2086 & order
her reinstatement under a fixed-term contract waith extension of
five years from the date of reinstatement. Shenwdathe salary
and benefits due from the date of her dismissath® date of her
reinstatement, and she seeks an injunction to pteWMO staff
from harassing her in future. In addition, sheroaimaterial and moral
damages, an award of at least 1 million United eStadollars in
exemplary damages, at least 100,000 dollars irs @ interest at the
rate of 10 per cent per annum on all sums awarded.

As far as the publication in WMO Info is concern@dmplaint
No. 6), the complainant asserts that the announteineguestion
contained false information insofar as it indicatedt she had been
dismissed from a position which, at the materiadeti she no longer
held. The announcement was offensive and, from hgpinofessional
and a personal point of view, caused her irrepardidrm. The
decision of summary dismissal was confidential, #mel Secretary-
General abused his position by disclosing it ireotto retaliate against
her. In this complaint she claims at least two §eaalary in moral
damages, an award of aggravated and exemplary @asmegsts and
an order that the Secretary-General's memorandum
3 November 2006 be circulated amongst WMO staffetioer with the
brief that she submitted in the context of her appsgainst her
summary dismissal.

of



Judgment No. 2861

Lastly, with respect to the memorandum of 25 Oatop@06
by which the Secretary-General notified her of ttan-renewal of
her appointment (complaint No. 7), the complaineaohtends that
the 11 decisions contained in that memorandum totestdisguised,
unjustified and disproportionate disciplinary measuimposed in
breach of the relevant provisions of the Staff Ratijpns and Rules.
These decisions are tainted with a mistake of teofar as they were
taken before the Joint Grievance Panel had exanmeedllegations of
harassment. They are also tainted with prejudicdicen ill will and
abuse of authority on the part of the SecretaryeGdn whose
intention was to retaliate against her for heraadiin uncovering
fraud committed by high-ranking officials. She velsied due process
as a result of the absence of valid reasons faetldecisions and the
Organization’s failure to follow the disciplinaryqredure. Moreover,
the proceedings of both the Joint Appeals Board and
the Joint Grievance Panel were flawed, particuldmbcause of the
composition of these bodies and the fact that tidynot interview
her. She asks the Tribunal to quash the decisionsaimed in the
memorandum of 25 October 2006 with all the legalsemuences that
this implies, including the retroactive award oé thalary and benefits
due from the date of her dismissal to the dateeofrhinstatement in
the post of Chief of IAIS or an equivalent postthninterest at the rate
of 10 per cent per annum. She also claims at #5000 Swiss francs
in moral damages, an award of aggravated and ereynghmages,
costs and a formal letter of apology.

In each of her complaints the complainant requessings.

C. Inits reply to the third complaint WMO rejects taegument that
the statement made by its spokesperson duringesgigigin broadcast
was untrue. It is a fact that the complainant wiamssed for serious
misconduct, and several newspaper articles pulblighdanuary 2007
prior to the Fox News broadcast indicate that isvehe who first
disclosed that fact to the media. Moreover, the gamant had made
false statements concerning her dismissal duriag hoadcast, and
the Organization’s right to reply authorised it ¢tarify the legal

grounds on which she had been dismissed. The statermade by the
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legal counsel and by the Director of the Human Reses Division in

their correspondence with the complainant werey fulstified in view

of the breaches of confidentiality committed by tager. As for the
Director’s reply to the questions of the Joint AgiseBoard, this is
protected by the immunity that attaches to statésnemade in the
context of proceedings before that body. Besides, statements in
question were relevant, contained no offensivedagg and reflected
the Director's honestly-held opinion. The Orgarnimatviews this

complaint as an abuse of process and asks the natido award

nominal damages and costs against the complainant.

Regarding her fourth complaint, the Organizatiogals that
her criticism of the handling of her harassmenegdtions by the
Joint Appeals Board was raised in her first conmlabn which the
Tribunal has already ruled. Her objection to themposition of
the Joint Grievance Panel was duly examined byRaeel, which
considered it to be unfounded. The complainant prasluced no
evidence to support the view that the members eftnel and of the
Joint Appeals Board were unable to act indepengdrgtause they
feared for their jobs. She herself did not compithwhe time limits
stipulated in Service Note No. 26/2003, and soméefdelay in the
Panel's proceedings is attributable to requestsentgdher. Referring
to the Secretary-General's memorandum of 25 Oct@086 to the
Chairman of the Panel, WMO contends that the fhat & person
accused of harassment submits an initial reactiotné Panel before
being invited to do so does not vitiate the proceduAt the
complainant’s request, she was provided with a afphat document
on 19 February 2007 and she could have commentet ionher
submissions to the Panel. Nor was the proceduiaedt by the fact
that she was not interviewed by the Panel, sinds ih not a
requirement under Service Note No. 26/2003. The aQizgtion
considers that her allegations of harassment wadermmaliciously for
improper motives, and it maintains that they arsubstantiated.

For reasons of procedural economy, WMO submitséme brief
in reply to the complainant’s fifth and seventh gdants. It asserts
that her allegations of improper motives, ill withalice, prejudice and
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retaliation are false and unsubstantiated andifttpout that they have
been rejected not only by the Joint Appeals Boand the Joint
Grievance Panel, but also by the Organization’sgung bodies. Her
allegations of vote-rigging are not supported k8 fihdings presented
in her investigation reports, and the same appbeker allegations
concerning the senior legal adviser, as confirmgdhle independent
review carried out by Mr M. The complainant was riotced to
change her reports; on the contrary, special ca® taken to explain
to her that she could not present as a finding wkas merely
speculation on her part. The decision not to rehemcontract, like the
summary dismissal that followed, was based on teqpabdf continuous
misconduct. The fact that she questioned the Ikggadf the
reorganisation of internal oversight only after $ta&l been informed
that she had not been selected for the post ociref 10O shows
that her allegations were made in bad faith. Moegothe complainant
abused her position as internal auditor and usackbiailing methods
in order to obtain an appointment at a higher grade

In reply to the complainant’s sixth complaint, WMe&alls that it
acknowledged that a mistake had been made withecedp the
announcement in WMO Info and that it did its utmtstcorrect it
without delay on its own initiative. Almost all cies were retrieved.
The Secretary-General assumed responsibility fer niistake and
apologised. Consequently, the allegation that thsblication was
intended to harm her is unfounded. The inclusicanrnnternal bulletin
of information concerning staff movements, incluginessation of
service, does not violate any provision. In anyeca® indication was
given as to the disciplinary nature of her sepanatrom service. The
Organization also points out that the complainarsélf was eager to
give the widest possible publicity to her dismisshtough the media
campaign that she waged against WMO.

The Organization requests that the complainantis,tHourth,
fifth, sixth and seventh complaints be joined by Thibunal.

D. In her rejoinders the complainant develops her raspis. She
also asks the Tribunal to order the Organizatiodisalose a number
of documents.
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E. In its surrejoinders WMO maintains its position andjes the

Tribunal to take into account in its ruling the aoeptable use of false
and defamatory allegations by the complainant asrdcbunsels, not
only in the present proceedings but also in the&dia campaign

against the Organization.

F. The additional submissions entered by the compfhdina the
context of her seventh complaint are documents gtémiras evidence
of certain work assignments completed by her.

CONSIDERATIONS

1. The background facts are to be found in JudgmedR.27
Briefly, the complainant was appointed Chief of theernal Audit and
Investigation Service (IAIS) of the World Meteorgloal Organization
(WMO) on a two-year contract commencing on 1 Jud@32 In that
capacity, she was involved in the investigationao&erious fraud
within WMO. Her contract was renewed from 1 Jun@32@intil 31
May 2007. Following the introduction of the Inter@versight Office
(100), she was assigned to a new post, Chief oflnkernal Audit
Service (IAS), with effect from 1 February 2006. Jadgment 2742,
the Tribunal held that the decision to reassigndbmplainant to that
new post was unlawful and awarded her materialraachl damages.
The complaint that led to that judgment also inetica claim for
harassment which the Tribunal stood over for furtt@nsideration in
conjunction with three of the other complaints praty before the
Tribunal. The outstanding harassment claim will niogv considered
along with those other complaints.

2. In July 2006 the complainant was temporarily transfd
as a Special Adviser within the Resource Managerauartment
(REM) on the understanding that her position wobkl reviewed
following the outcome of her internal appeal witbspect to her
reassignment as Chief of IAS. In that appeal, tlenglainant
had made claims of harassment which were not thesidered.
On 16 September 2006 she referred those clainetddint Grievance
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Panel. The Joint Appeals Board established to densithe
complainant’s appeal with respect to, amongst otthéngs, her
reassignment, recommended that that appeal betegjeand the
Secretary-General informed her to that effect of®etober 2006.
The complainant met with the Secretary-General 2Ottober 2006
when he informed her that her contract would notrdreewed upon
its expiry on 31 May 2007 and that she would notdterned to the
post of Chief of IAS. He confirmed his decisionghat effect by letter
dated 25 October 2006. On the same day the Secf@tareral
appointed a Chairman of the Joint Grievance Pameinvestigate
the complainant’s allegations of harassment. On(fober, the
complainant requested a review of the decisionstootenew her
contract and not to return her to the post of ChiefAS. No reply
having been received in the meanwhile, she indiate appeal with the
Joint Appeals Board on 27 November 2006.

3. The complainant’s request for review of the decishomt to
renew her contract was characterised by the Segi€eneral as a
repetition of “insults, innuendos and false statetsie and, in
consequence, he informed her by letter of 3 Nover@dBe6 that her
services were terminated with immediate effect. Hagyal adviser
requested reconsideration of that decision the s#ayeand, again, on
8 November 2006. That was refused on 24 November @m
27 November the complainant filed an internal appéth the Joint
Appeals Board with respect to that decision. Aestant that the
complainant’s services had been terminatediérfiise de ses
fonctions) was published in WMO Info on 1 December 2006eSh
thereupon sought compensation and other remedtbgegpect to that
publication. Her request was refused and she lodgedher internal
appeal.

4. The complainant filed written submissions in supprher
claim of harassment with the Joint Grievance Pameéflarch 2007.
The Panel found that, save in one respect, hemslavere not
substantiated. Its report was referred to the Jéippeals Board
established to consider the complainant's appedls respect to the
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decisions of 25 October and 3 November 2006 andd#dwesion to
refuse her requests with respect to the publicaifdrer termination in
WMO Info. On 30 August 2007 the Board recommendhed &ll three
appeals be rejected. The Secretary-General acceptest

recommendation and, by letter dated 28 Septemli¥f, 20formed the
complainant accordingly. In the same letter, herimied her that he
rejected the Joint Grievance Panel's finding of dnetance of
harassment and that he had closed the case.

5. The decision of 28 September 2007 rejecting the
complainant’s claim of harassment and her threeapps the subject
of her fourth, fifth, sixth and seventh complairitier third complaint
relates to a statement by a spokesperson for WM@eman
31 January 2007 to Fox News, namely:

“The reason WMO'’s Secretary-General summarily dised Ms V. is

serious misconduct. | can tell you it is seriousgonduct.”

On 13 February 2007 the complainant sought damagg®ther relief
with respect to that statement and indicated tiiatpt granted, she
would proceed with an internal appeal. She alsgylsouvelief with
respect to certain other statements made by WM® stambers.
She was informed on 27 February that the WMO irdleappeal
machinery was not available to former staff membeaus that she
could file a complaint directly with the Tribunalhis she did on
25 May 2007.

6. It is necessary to first deal with the questiorjorider. It is
appropriate that all six complaints before the Uniél be joined,
notwithstanding that the complainant has objectethat course. The
complaints are, to a large extent, interdependemis, the questions
whether the complainant is entitled to relief aiidp, to what relief in
respect of the statement to Fox News that she viemisted for
serious misconduct (Veiga No. 3) depend on thedimliof the
decision to terminate her services with immediatfece (Veiga
No. 5). So, too, does the question of relief wigspect to the
publication in WMO Info that her services had bésmminated (Veiga
No. 6). Further, the decision not to renew the dampnt’'s contract,
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the subject of her seventh complaint, was overtdiethe decision to
terminate her services with immediate effect (Veld@a 5) and will
fall for consideration only if that latter decisiset aside. And in her
sixth and seventh complaints, the complainant segksavated and
exemplary damages by reason of harassment. THeafinainistrative
decision of 28 September 2007 in respect of hémslaf harassment
is the subject of her fourth complaint and herrokain that regard are
also the subject of that part of the first compiairat was stood over
by Judgment 2742. Aspects of those claims are r@gwvant to the
complainant’s claims of improper purpose in relatio the decisions
not to renew her contract and to terminate herieeswvith immediate
effect.

7. As already indicated, the question of harassmeist nased
in the complaint leading to Judgment 2742 but rant finally
determined. The Tribunal noted that, by then, tbenmainant had
filed a formal complaint of harassment with thendd@srievance Panel
and filed written submissions with it in support leér claim. The
Tribunal indicated that principle “dictate[d] tha person cannot
litigate the same issue in separate proceedingsfumther noted that,
although the complainant’s claim of harassment praperly before
the Tribunal, its determination should await copsition of the other
complaints which had then been lodged. As neithatypargues
for any other course, it is appropriate to proceadhe basis that the
claim of harassment stood over by Judgment 274uissumed in
Veiga No. 4. It will, however, be necessary to refgain and in some
detail to some of the matters that were discugsdiait judgment.

8. As noted in Judgment 2742, the complainant stateter
letter of 20 January 2006 requesting review ofdéeision to reassign
her to the post of Chief of IAS, that she had béeam victim of
harassment since 2005 “in connection with the itigason of staff
members involved in the fraud case”. In rejectieg ¢laim for review,
the Secretary-General referred to her harassmaim eind advised her
“to check [her] perception [...] with a colleaguetite Organization, as
indicated in Service Note No. 26/2003". The commdait raised her

15



Judgment No. 2861

claims of harassment in her internal appeal intemitsubmissions
dated 28 April 2006. Somewhat belatedly, she regdethe Joint
Appeals Board to refer her claims to the Joint @nee Panel in
accordance with Service Note No. 26/2003 but itided to do so. On
16 September 2006 the complainant submitted a focoraplaint of
harassment to the Panel.

9. The Tribunal noted in Judgment 2742 that “[t]o @éaextent
WMO hald] not challenged the primary facts upon chhithe
complainant relie[d] to establish harassment”. 8ctbjo some limited
exceptions, the same is true in relation to theptamt arising out of
the Secretary-General’s decision of 28 Septemb@i7 20 close the
case of harassment. In the main, WMO relies on dhalysis
undertaken by the Joint Grievance Panel. The cangiaargues that
that report is flawed, particularly in that the Bhdid not adhere to the
time limits referred to in the Service Note. Howewnd to some
considerable extent, the delays of which she camphaere the result
of procedural matters raised by her. Moreover, aeends that the
Panel was not properly constituted because one ewewds the direct
subordinate of the chairperson. That, of itselgginot indicate that the
person concerned either could or would not actpeddently in the
performance of his duty. There is, however, onetendhat dictates
that, rather than rely on the findings of the J@mtevance Panel, the
Tribunal should undertake its own analysis of thmary facts.

10. On 25 October 2006 the Secretary-General appoitited
chairperson of the Joint Grievance Panel. At threesime he sent a
letter to the chairperson setting out what he sai@s “some
background information that [might] assist the Pdaoaletermine the
steps it [might] want to take in handling [the] easVMO argues that,
as the members of the Panel were not aware ofablegbound to the
case, that was an appropriate course. HoweverSdectary-General
made various statements that went beyond backgrovodmation.
For example, he stated that he had “concluded[thatcomplainant
was] not capable of serving WMO with loyalty anafeissionalism”,
that she had “abus[ed] her functions as internditati and that she
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had “clearly stated that her harassment
grievance [was] fundamentally aimed at reviewing aanceling the
reorganization of internal oversight”. Additionalline expressed the
view that “any new opportunity for her to interaatith WMO
management, especially in the context of her aflebarassment,
[would] lead to new abusive allegations”. He codeld by saying:

“A file containing a full record of events is awaile to support [the case].

However, should you consider that additional infation is required to

deal with the case, may | suggest that rather &émbarking on extensive

written communications, [the complainant] and mfyske given an

opportunity to present in person our respectivevsig[...] this approach

[...] would [...] avoid an unreasonable administrativerden to all those

concerned.”
In the result, the Panel interviewed neither thenglainant nor the
Secretary-General. It interviewed only one persod #hat was with
respect to events that occurred in the 100 whitedbmplainant was
absent on sick leave. Moreover, it did not provttke complainant with
an opportunity to comment on the answers of thosemvthe Panel
had invited to respond to her claims. In this pssgeat least one
document upon which the Panel relied for its recemiations, a
report from Mr M., was not provided to the compénnh Indeed, it was
only provided when it was exhibited to WMOQO's refilyWeiga No. 5.

11. Paragraph 24 of Service Note No. 26/2003 relevantly
provides:

“Upon receipt by the Chairperson of the allegedabser’s response [...] the
Panel will begin to conduct an investigation [...]hiF will normally
include separate interviews with the complainame, alleged harasser, any
alleged witness and any others who may be ablertwige relevant
information.”
Whatever the precise meaning and effect of thisipian, it does not
authorise the Joint Grievance Panel to act on mateat has not been
provided to the person making the complaint or oy @her material
that that person has not had a chance to answer.

12. Service Note No. 26/2003 defines “harassment” bevis:
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“ Harassment can take many different forms. Itudels, but is not limited
to, the following which may occur singly, simultanesly or
consecutively: -

- Repeated or persistent aggression, by one or pensns, whether
verbal, psychological or physical, at the workplacen connection
with work, that has the effect of humiliating, k#ing, offending,
intimidating or discriminating against a person;

- Bullying/mobbing, which can include:
| Measures to exclude or isolate a person fronfegsional
activities;

Il Persistent negative attacks on personal or psid@al
performance without reason or legitimate authority;

1 Manipulation of a person's personal or professil
reputation by rumour, gossip and ridicule;

\% Abusing a position of power by persistently umdaing a
person’s work, or setting objectives with unreasd@aand/or
impossible deadlines, or unachievable tasks;

\% Unreasonable or inappropriate monitoring of aspats
performance; and

VI Unreasonable and/or unfounded refusal of leaved a
training.”

13. The matters on which the complainant relies inti@fato her
complaint of harassment fall into five broad grauphke first group
comprises matters or events which occurred prioFebruary 2005,
including lack of appropriate staffing, the failuof the Secretary-
General to correct a newspaper report that wasgga in the New
York Times, and the requirement that the complaipaovide material
to the Joint Disciplinary Committee considering cijfinary action
against three staff members whose conduct hadreéemed to in one
of her reports relating to the fraud. In
Judgment 2742 the Tribunal stated with respectltoua one of these
matters that they neither established the motiv@amead by the
complainant nor constituted harassment. There iseason to revisit
those findings. In one case, namely, with respecthe newspaper
report, the Tribunal merely stated that that madidrnot support the
complainant’s claims as to the motive of the SexyeGeneral. The
Tribunal now finds that, as the Secretary-Generaly nwvell have
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wished to forestall further adverse publicity, tiatident is incapable
of supporting a finding of harassment.

14. The second and third groups involve events in 2005,
commencing after February of that year when, agthminal noted in
Judgment 2742, “the relationship between the comgphd and the
Secretary-General underwent a marked change”. &bensl group of
events relates to reports of the complainant coregrthe WMO
senior legal adviser. The third relates to acttaken by the Secretary-
General with respect to the proposed reorganisatfothe internal
oversight function.

15. As noted in Judgment 2742, the complainant becanszea
in late February 2005 that the senior legal adviegt made a call to
the telephone of the main perpetrator of the frandthe day of his
escape to Egypt, albeit some five or six hoursr difie departure from
Switzerland. His escape occurred the day beforedweto be arrested
by Swiss authorities. When first questioned, theiagelegal adviser
denied that she had made the call in question.rlLate4 May 2005,
the senior legal adviser informed the Secretarye@drthat the call
had been unintentional and, later still — on 6 JR@@5, according to
the report of Mr M. that was not provided to thenpdainant — she sent
a memorandum and other documents to him explaihog it had
come to be made unintentionally. In the meantime, gmesumably,
based in part on the senior legal adviser's dafitthe phone call, the
complainant prepared an addendum report that eeféorthe adviser.

16. At this stage, it is pertinent to observe that samaéation of
what was said with respect to the senior legal satviin the
complainant’s reports is to be found in the remdrMr M., who was
subsequently engaged by the Secretary-General ¥seasn the
dispute that had then developed. In his report,Mrrefers to two
statements in the complainant’s first addendum ntepd 2 May,
namely that the adviser:

“failed to diligently and accurately fulfill her des and responsibilities [...]
by delaying the process of arresting [the main giegbor] and giving him
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time to prepare [his] escape: her conduct has datiee WMO enormous
prejudices both morally and financially”

and

“hid the fact to the Judge, the Secretary-Genardl[the complainant] that

she called [the main perpetrator] the day [he] psdq...] as well as the

intention of her telephone call [...]. These onuasi have seriously

damaged [...] the regular course of the Swiss Justigairy. When she

called [the main perpetrator] on 9 November 2003Igtew already that the

Judge was going to issue the order to arrest [bimLO November 2003.

She misused her authority and her office and caresgty prejudiced

WMQO's reputation.”
There are a number of matters to be observed edhect to these two
statements. First, the statement with respect laydeas apparently
based on the fact that the senior legal advisertdlddhe complainant
that she had referred the case to the police, \ahesiee had referred it
to the Procureur général de la République et canton de ésenAt
that stage, the complainant erroneously believed ithshould have
been referred to the police and that its refeaaheProcureur général
had occasioned some delay. As earlier indicatedd amore
importantly, the addendum report of 2 May was prepaat a time
when the adviser had denied making the call in tjpred¢o the main
perpetrator’'s telephone and the complainant kneat the call had
been made. The third matter is that the complaimatatements assert
neither that the actions of the senior legal adwsere deliberate nor
that they were done with the intention of facilitgt the main
perpetrator’'s escape. This notwithstanding, it appdérom the report
of Mr M. that the statements were read as meataigthe senior legal
adviser had “aided and abetted [the main perpe}rdto flee the
jurisdiction [...] prior to his planned arrest” gnid effect, “accused
[...] [her] of acting so as to pervert the coursguatice, which in most
jurisdictions amounts to a serious criminal offénce

17. It may well be that the Secretary-General readrdiperts of
the complainant in the same sense as did Mr M. [ basis, his
attempts prior to 4 May 2005 to get her to chargreréports cannot be
seen as harassment, at least if they were dirézte@king it clear that
the complainant was only referring to events thaeded further
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investigation. However, the same cannot be saiddbsequent events.
In early May, the Secretary-General provided thevant parts of the
complainant’s reports to the senior legal adviset @ three members
of the Joint Disciplinary Panel, although appasentiot in that
capacity. One of those persons was the DirectorReSource
Management. It is not clear in what capacity ther&ary-General
consulted them but there can be no explanationhigr involvement
in subsequent events other than that their invobrénwvas authorised
by him. The complainant’s claim that the Secret@pnreral did not
inform her of “the existence and the modalitiestlifs group” was
rejected by the Joint Grievance Panel on the bHws$ she had
not proved that allegation. Whether or not thatsegs the group
participated in the preparation of a document wharh 4 May, was
given inadvertently to the complainant. There isenaence that any
member of the group suggested that the complaimagite any
particular amendments to her report. It was saithéndocument that
the allegations against the legal adviser were dlaibsly unfounded
and reckless” and that the complainant’s invedtigathad been
“unprofessional” and her conclusions were “totalhacceptable”. The
Director of Resource Management subsequently deeadarad the
complainant that she return the document. The caimmht says that
he acted aggressively; he admits to having raiseddice. When the
complainant raised the matter with the Secretamyeta, he informed
her that if she returned all the copies, the documeuld disappear.
The Director of Resource Management, who was nptshpervisor,
wrote to the complainant on 19 May saying that benfl her
behaviour in not returning the document and irirfgito confirm that
no copies existed “unacceptable”. In the end, tmptainant kept one
copy of the document and the Secretary-Generaliestpd in that
course. The Joint Grievance Panel found that, aithdhe Director of
Resource Management had raised his voice, his nsctdid not
constitute harassment. However, it did not considgractions in the
wider context of their having been authorised by tBecretary-
General.
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18. As indicated in Judgment 2742, the senior legalissiv
consulted a private attorney who wrote to the caingint on 10 May
2005. In that letter, reference was made to twdestants in the
complainant’s report, namely:

“Someone advised [the main perpetrator] to escayk[the senior legal

adviser] could have been in the best position toinfermed about the
evolution of the judiciary process”

and

“[the senior legal adviser] led the process in sahay that the timing was

the longest one, allowing enough time for [the mp@rpetrator] to be

informed and prepare [his] escape.”
Additionally, reference was made in the letter tstatement that there
was “a link” between certain named individuals,liiing the senior
legal adviser, and the main perpetrator of thedrand that the senior
legal adviser had made a number of telephone tallsne of the
individuals who was a close friend of the main pérgtor in the month
before his escape. Although these statements andttier two set out
above indicated the complainant’s suspicions, tthieynot constitute
accusations. Nevertheless, the attorney charaatetiem as such and
threatened legal action if they were not withdrawoy
25 May.

19. On 12 May the complainant sought the Secretary-@#ne
“instructions on how to proceed” with respect te #ttorney’s letter
and added:

“Since the very beginning of this investigation $Alhas always

recommended that its legal implications, if anypudd be evaluated and

cleared by a specialized legal adviser before atipra [is] taken. Once

again, IAIS recommends the need for WMO to acqapecialized legal

services to support the work of IAIS in connectwith the investigation.”
The Secretary-General responded on 13 May 2005hqshker to
“clarify the type of services [she] require[d]” buyiroviding no
instructions or other guidance as to how to responthe attorney’s
letter. On 18 May the complainant explained that sleeded legal
services to deal with the letter received fromdkterney. On 23 May
the complainant received a registered letter frdva attorney in
identical terms to the earlier one. The complainariormed the
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Secretary-General of this and noted that shehstdl not received any
instructions or legal guidance as to how to dedh whe letter. She

added that she had “been subject[ed] to persotadkat and [threats]

to [her] position as C/IAIS” since February 200%d@hat she had been
“requesting [his] attention to help resolve theffhere is no evidence
that the Secretary-General replied to this lettiywever, at or about
this time, he contacted an external lawyer, Mrapparently with a

view to his resolving the issues that had developgain, it must be

taken that the Secretary-General expressly or @dyliauthorised the
subsequent actions of Mr S.

20. On 6 June 2005 the senior legal adviser providedimients
to the Secretary-General directed to explainingoragst other things,
how she had unintentionally called the telephone tlod main
perpetrator on the day of his escape. The Secr&engral provided
these documents to the complainant on 13 Junehtagedth a request
that she review the material. The Secretary-Genadaled that he
assumed that she would wish to remove “correspgfidieferences
to the senior legal adviser from her ninth and hemports. On the
same day, the complainant met with Mr S. who hatieedanformed
her that he had been asked “to try to respondetdethpal questions [she
had] raised [...] concerning the investigation”. Howe it is clear
that, when they met on 13 June and subsequendyfottus of their
conversations was the modification of her reportsofar as they
concerned the senior legal adviser. It seems #hapme stage, Mr S.
suggested that the Secretary-General could waieectmplainant’s
immunity under Swiss law so that the legal adviseuld bring
proceedings in the Swiss courts. In an e-mail oj@2e, he stated that,
even if the complainant had a defence under Swaissthat would not
apply to an internal appeal in which “the respoifigjband any cost
[was] likely [...] to fall on [her]”. The complainamteplied the next
day, stating, amongst other things, that she ha&nosvledge of an
internal appeal having been initiated. Mr S. replihe same day
saying that he had “made it quite clear that ther&ary-General
would need to respond by the end of June to [thinséegal adviser's]
appeal”. The e-mail continued:
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“Our entire discussion was about whether you ned¢dembmply with [the
senior legal adviser’s] request to the Secretamye@d and to you that you
remove the derogatory passages about her fromrgport.

Your claim to have been unaware and to need mdéoeniation to respond
to the Secretary-General is unconvincing to me a&eeéms at best
disingenuous.

| don't intend to be drawn further into respondittgthe kinds of false
issues contained in your latest message.”

21. Notwithstanding the tone of Mr S.’s e-mail of 238y the
complainant replied politely the next day, pointimgf that she had not
been informed of an internal appeal and reminding &f the limited
recommendations made in her reports with respettiacsenior legal
adviser. One of the two recommendations was thatfichtion be
sought with respect to the call to the main pegtetits phone on the
day of his escape and an earlier call in August32D9 the main
perpetrator to the legal adviser’'s phone and thatlégal adviser be
kept aside from legal matters involving the invgastion pending that
clarification. The other was to obtain legal clema “for all the
implications of the conclusions [...] presentedithaugh in the end the
complainant did not alter her reports, she providedddendum dated
7 July stating, amongst other things, that themerigal adviser was
“co-operating and bringing new elements to helpifglahe situation”
but that she, the complainant, did not have thdstéo verify the
documents and other material supplied. She als® meddrence in that
addendum to the legal adviser having provided dential
information, namely, parts of her reports, to hevgie lawyer and to
another person who, apparently, was in a positmrprovide an
innocent explanation for one of the complainantsaerns.

22. ltis clear from the letter of the Secretary-Gehefal3 June
2005 that, by then, his aim was to secure the idaleif references to
the senior legal adviser in the complainant’s regporather than
amendments that might make it clear that she wasaorusing the
adviser of criminal activity but that there wergeasts of her actions
that needed further investigation. It should alsonbted that there is
no evidence that the senior legal adviser eveitustl an internal
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appeal. However, it emerges from the report of Mrthat the legal
adviser had requested that the allegations “be gourffom the
investigative files”, a step which the Secretaryr@al was “minded to
authorize”. Mr M. expressed the view that if the®eary-General did
not do so, the adviser could bring proceedingkimTribunal.

23. There are other aspects of Mr M.’'s report that khdae
mentioned. Insofar as he concluded that the repoostdained an
allegation of perversion of the course of justibe, stated that there
was insufficient evidence to warrant the accusatod that it was
not a “tenable proposition” for the complainantdigcount the legal
adviser’s explanation of her call to the main pagder on the basis
that she lacked “the ability to disprove it". Sa fas concerns the
complainant’s statement in the addendum of 7 Jitly vespect to the
legal adviser’s disclosure of parts of her repoetalso stated there was
insufficient evidence to warrant an accusation ofcldsing
confidential information. He stated that the corm@at “erred both in
raising the allegations and in the arrant mannewhich [they] were
expressed”. However, Mr M. referred to a numbemattters that he
considered amounted to mitigation, including theptainant’s lack of
investigative experience, her lack of resources taedlack of direct
and regular access to legal advice. In this lagieet, he noted that the
senior legal adviser “was conflicted as soon &®dame apparent that
she had made a telephone call to [the main petpetra the day of his
escape]”. He also made a number of recommendatiimse is no
evidence that those recommendations were acted amrthe matter
seems to have resolved itself in October 2005 whensenior legal
adviser left WMO for another organisation.

24. Whether or not the complainant’'s reports contained
“allegations” with respect to the senior legal agvi— a matter on
which minds may differ — the appropriate course wasto demand
deletion of the references to her but to suggéstraulation that made
it clear that the complainant only considered thet actions required
further investigation. There is no evidence thaattitourse was
followed and, in the absence of evidence to thigcefthe actions of
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the Secretary-General in authorising, whether esgbyeor impliedly,

the actions of the members of the Joint Disciplimraommittee and the
Director of Resource Management, in failing to pdev any

instructions or guidance as to how the complairgnaiuld deal with

the letters from the senior legal adviser’s privat®rney before the
specified deadline, the subsequent conduct of MvHgch, again, must
be taken to have been authorised by the Secretmgi@l and which
was neither appropriate nor entirely frank, arepprty to be taken as
constituting harassment on the part of the Segr&aneral. The
actions in question constituted repeated psychcébgiggression that
had the effect of offending and intimidating themgainant. And they
almost certainly had the effect, if not of themssl¥hen in conjunction
with the Secretary-General's unlawful decision teassign the
complainant to the post of Chief of IAS, of engemmig her belief as to
his motives.

25. The second group of events that occurred in 20@b an
which the complainant relies for her claims of lsaraent concerns
proposals for change with respect to the intermarsight functions
within WMO. As noted by the Joint Grievance Patied, substance of
her claims in this regard is that she was not wewlin discussions
on this issue. The first step in the process thettd the formation of
the 100 was, apparently, a discussion in April 2088ween the
Secretary-General and the Director of Resource bEmant on the
one hand and, on the other, the Director of thac®fbf Internal
Oversight (OIOS) of the United Nations in Genevanaaning the
possibility of outsourcing those functions to thieebtor of OIOS. This
apparently came to the complainant’s knowledge jpmilAvhen that
possibility was discussed at a Geneva Group meetiig or
about the same time, she was asked to commentdatwament that
had been prepared by the Director of Resource Mamagt for the
WMO Executive Council. The document contained twieraative
proposals, namely, “upgrading and reinforcement” the IAIS
with an additional post at director level or outsing to “a
competent external provider”. In a memorandum ofApgl 2005, the
complainant commented that she was opposed towuatsg and that
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she could not analyse the other proposal as shadtdaeen given the
basis of the costings or the rationale for the psed staffing and
grades. She noted that the Director of Resourcealjlement had told
her that she could not be involved in the prepanatf the proposal
because she was “an interested party”. She added:

“I never heard about keeping the Chief of a Depanimaside from
participating in the design of the reorganizatiéit©own services.”

26. As noted in Judgment 2742, at the Secretary-Geseral
request, the complainant submitted her own propodal the
strengthening of the IAIS in May 2005. At its JU2@05 meeting the
Audit Committee was presented with three differpnbposals for
strengthening the IAIS, none of which included tt@mplainant’s
proposal. The complainant was neither involvedhia preparation of
those proposals nor asked to comment on them. dher(ittee did not
express a preference for any of the three optiaesepted and,
in the result, requested the Secretary-Generdteagthen the internal
audit service on an urgent basis. Thereafter, therefary-General
proceeded with his proposal to create a Directgutsst. The
complainant was made aware of the proposal buinvaoived in its
development. In July, the Secretary-General toidddbmplainant that
he was thinking of advertising the new post. Atttlséage, the
complainant drew attention to the need to complihwie Financial
Regulations and asked what would happen to IAIB. S$ae was told,
in effect, that the staff would be retained and tha creation of the
new post would be a professional opportunity for. h&/ithout
reference to the complainant, plans were put icept® establish the
new posts and to evaluate them. In September theetdey-General
told her that the post of Director of IOO would &dvertised. When it
was advertised on 6 October 2005, the complainaonbdered that, in
effect, the 1AIS would be abolished.

27. The Joint Grievance Panel dealt with this aspectthef
complainant’s harassment claim on the basis thatag within the
discretionary power of the Secretary-General ndake her comments
into account and, also, to decide that she shoatidb@ involved in the
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preparation of the documents for the Executive Cium April 2005.

It also said that it “could not find any evidendett would support
[her] serious and defamatory allegations [...] thatt reassignment was
part of a harassment campaign”. What it did notsaer was whether
the exclusion of the complainant, at least witlpees to proposals and
developments from May 2005 onwards, constitutechdsament. In
regard to the document that was prepared by thecioir of Resource
Management for the Executive Council in April 20@% Panel stated
it “would have found it a normal Secretariat pragedto request [the
Chief of 1AIS] to contribute to the document in gtien”. Equally, it
must be taken to be normal practice in any int@nat organisation,
as suggested by the complainant in her memorand@a April 2005,
to involve the Chief of a Section or Departmentplans for its
reorganisation. Not to do so would, ordinarily, stiitute a serious
failure to respect the dignity of that person. Theging so, the
sustained exclusion of the complainant from the cese of
strengthening the internal oversight function frdvtay onwards,
constituted “measures to exclude or isolate [hesmf professional
activities”, that being expressly comprehended iwithe definition of
“bullying/mobbing” in Service Note No. 26/2003.

28. The complainant relies on other events in 2003uding the
Secretary-General's delegation of authority witlspect to internal
oversight to the Assistant Secretary-General, kiguest that the
Assistant Secretary-General present a paper tlbbéen prepared by
the complainant and the presence of the Assiserregry-General at
her performance appraisal interview. It is suffiti¢o state that these
were disparate actions, which appear to have baentfor reasons
related to the proper management of the affai/®fO. They do not,
whether considered in isolation or in conjunctioithwother events,
constitute harassment.

29. The fourth and fifth broad groups of matters on chhihe
complainant relies in relation to her claim of femment concern the
actions of the Director of I0O0O and those of ther8ery-General in
the year 2006. It is convenient to first deal witie actions of the
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Director of 100. At this stage, it should be notdtht the Joint

Grievance Panel concluded that certain of his msticonstituted
harassment. That conclusion was based on his handggested
information from the complainant’s subordinate atime when she
was Officer-in-Charge and, also, on his having semther work plan,
a high and distressing number of work-related egnand having

compelled other staff members to give him her mtet home

telephone number while she was absent on sick .Idavéhis last

regard, the complainant was absent on sick leaws 27 February
until 8 June 2006. The Panel rejected all othegaliions with respect
to the Director. The Secretary-General apparentread the Panel’s
report as involving only a finding with respect ttee request to the
complainant’s subordinate. He rejected the Panabsclusion and
recommendation that the Director be reprimandedhenbasis that
he, the Secretary-General, had asked the Direcoohtain the

information from the subordinate because it hadnbe&pected
that the complainant would be on mission at theevasht time.

However, the complainant did not then go on missiod the Director
could easily have ascertained that she was in ffiee @t the time in

question. Even if he did not know this and wasractin the Secretary-
General’s instructions, common courtesy indicateg the should, at
least, have sent an e-mail to the complainant imnifog her of what he
was doing and why. Without going into detail, itsigfficient to note

that those other actions of the Director of 100 levihe complainant
was on sick leave and which were identified in floent Grievance
Panel's conclusions were quite inappropriate.

30. One of the other matters alleged by the complaiagainst
the Director of IOO is that, after her return torlwérom sick leave, he
did not meet or speak with her, that she was niwbdoced to the
consultant who had been engaged by him and thatvslseisolated
from other staff members and from information theds usually
shared. The Panel found that the complainant had pnoduced
evidence for these allegations. Apart from theufailof the Panel to
interview the complainant and the difficulty of phog a negative, it
was the Panel’s duty to investigate these allegatiather than dismiss
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them in the way it did. Moreover, and to some eixtédre allegations
were corroborated by an e-mail from the complainarthe Secretary-
General on 30 June 2006 and by the Secretary-GEnera
acknowledgement in the course of the Panel's prbogs that
the Director could “perhaps have engaged [in] dja® with [the
complainant] in a different way”. However, and maignificantly,
there was no evidence to the contrary from the dbare of 100
who adopted a somewhat cavalier approach to theepdings of
the Panel. Thus, on 19 March 2007, he sent an kitmdhe Panel
indicating that he “categorically den[ied] the gh¢ions [...] of the
complainant who [he] basically believe[d] [was] ghgntled for not
being promoted to a director's post” and added tlla¢ found]
it abusive to spend [his] valuable time answeringthis type of
illogical charge [...] in light of [his] significanf...] workload and
responsibilities”. When not provided with furthemformation
requested by him on 20 March 2007, including wheamy member of
the Panel had “a legal background or forensic/itigatory
experience”, he declined to provide any further gmnt. Given these
matters, particularly the Director’s hostile attieuto the complainant
as displayed in his e-mail of 19 March 2007, arelfdilure of WMO
to adduce any evidence to the contrary, the Tribaneepts that, as
claimed by the complainant, the Director of IOO dmt meet with or
speak to her after her return from sick leave andreover, isolated
her from her colleagues and from information thaiswnormally
shared.

31. There are two other matters that should be merdiombe
first is that in March 2006, while the complainavais on sick leave,
the Director of 100 arranged for the lock on thenpdainant’'s office
to be changed. Although he sent her a copy of th®ik by which
he made that arrangement and, shortly afterwardsiyther e-mail
explaining what he was doing and why, he did nategner any
advance notice. It is unnecessary to consider ¢asons given for
changing the lock because, at the very least, tineptainant should
have been given advance notice of the action cqritted.

30



Judgment No. 2861

32. The second matter is that in March 2006, the Dareat IOO
countermanded a request by the complainant to bherocolleagues
that she, the colleague, place her mail in an epeshnd leave it at the
reception desk for her husband to collect. In amad- to the
complainant, the Director requested her to arraiogeher personal
mail to be readdressed to her home as the colleimggeestion was
“extremely occupied with official business”. Theirlto Grievance
Panel found the Director’s actions in this reggdtty”.

33. The complainant relies on other actions of the @ae of
I00, including what she says was the setting ofeasonable
deadlines, a letter that was sent to her when slaaged for certain
files to be delivered to WMO by her husband instedy DHL and
requests in relation to an audit the complainard kammenced,
known as “the Brazil audit”. The Joint Grievancen&aound that the
deadlines were short but that it was impossiblatftor determine what
time was required for the different tasks. Thatisatter the Panel
should have investigated in accordance with Servidete
No. 26/2003. As it did not do so, it is now impdsifor the Tribunal
to determine the issue. As to the other two matteey resulted from
the complainant’s lack of cooperation with the Diog, particularly in
relation to the Brazil audit — a matter that wik loonsidered later
in relation to the decision not to renew her cattrdeaving these
incidents aside, however, the other matters thae leeen identified
constituted harassment. In this regard, it may Ibetpossible to
characterise the actions in question as “aggresswithin the
definition of “harassment” in Service Note No. 2803 but that
definition is neither exhaustive nor exclusive. Thetions of the
Director of 100 outlined above were repeated abist tfailed to
respect the complainant’s dignity, particularly lghshe was on sick
leave, and had the effect of offending and beiigtlher.

34. The fifth group of matters involving the Secret&@gneral’s
actions in 2006 includes the decision to reassigndomplainant to
the post of Chief of IAS, his failure to deal willer complaint of
harassment in January 2006 and her subsequent aiompbf
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harassment against the Director of 100, his faitorenform her as to
her precise duties and responsibilities as ChidA8f and to obtain a
legal opinion as to what was included in them,d@sision to transfer
her as special adviser within the Department ofoRee Management
and his decisions of 25 October and 3 Novembertmaenew her
contract and to terminate her services with immedidfect.

35. So far as concerns the Secretary-General's faiturespond
to the complainant’s claims of harassment in Jan@806 and, later,
with respect to the actions of the Director of IQe complainant was
advised of the existence of Service Note No. 263280d, had she
wished to pursue her claims at that stage, shddhene proceeded in
accordance with it. As the Secretary-General mighdue course be
required to take a final decision on those claimduding with respect
to the persons of whose conduct she complainedaliise to act on
her claims at that stage cannot constitute haragsme

36. The complainant’'s claims with respect to the faluof
the Secretary-General to inform her of her precikgies and
responsibilities as Chief of IAS and to obtain galeopinion with
respect to them must be considered in the lightesfabsence on sick
leave from late February until 8 June 2006 andrdication when she
returned to work that she was prepared to worklasef@f IAS. Until
her return to work, the question of her preciseiedutand
responsibilities had not arisen. And once the caimght indicated that
she would perform the duties of Chief of IAS, foit practical
purposes, she was obliged to observe the instnscaad directions of
her supervisor. Thus, these matters cannot cotestitarassment. Nor
is it possible to regard the transfer decisionaassment. As will later
appear in relation to the decision not to renew ¢benplainant’s
contract, she had breached confidentiality in i@tato the Director of
I0O0 by sending a copy of a complaint of harassnagatinst him to
members of the Audit Committee and had made itrdleat she was
not prepared to cooperate fully within the struetaf the Internal
Oversight Office. In these circumstances, her feango the
Department of Resource Management had a “valid gersd
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purpose” (see Judgments 2370, 2524 and 2745) husl, tannot be
characterised as harassment.

37. It is not possible to characterise administratieeisions as
harassment simply because they are unlawful. I& tbgard, it was
pointed out in Judgments 2370 and 2745 that act@ndecisions
that result “from honest mistake or even [...] fitédéncy” cannot
constitute harassment. And if administrative decisiare taken for
improper purposes, that is a matter that is momcgpiately dealt
with by way of moral damages, rather than on thesbaf harassment.
However, as the complainant has established haessgmrelation to
the actions that must be taken to have been as#itbrby the
Secretary-General in relation to her reports canogrthe senior legal
adviser and, also, against the Director of I00,3keretary-General’s
decisions of 4 October 2006 and 28 September 26f¥ctting her
claims must be set aside. In this regard, it shbaldoted that those
claims were brought when the complainant filed sigbimns with
the Joint Appeals Board on 28 April 2006 and, thwighin 60 days
of the then most recent act of alleged harassnantrequired by
paragraph 22 of Service Note No. 26/2003.

38. Before leaving the question of harassment, tworathegters
should be noted. The first is that the complairfza relied on other
incidents and events, but the Tribunal is satisfiedt they were
disparate events, that do not constitute harassarahtto the extent
that those events occurred in 2005, the claimgspect of them were
not brought within time. The second matter is talihough the actions
of the Secretary-General in 2006 do not constitigessment, not all
his actions during that year are beyond criticidm.particular, he
dismissed the complainant’s claims of harassmert @ctober 2006
as “abusive and ill driven” when they had not theen considered by
the Joint Appeals Board or the Joint Grievance P@ee Judgment
2742) and he had written to the Chairman of thatJérievance Panel
on 25 October in terms that were quite inapprogridthose actions
indicate both a disregard for his responsibilitytis final decision-
maker and disrespect for the complainant’s righttdee her claims of
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harassment properly considered. Moreover he did gige the
complainant an opportunity to answer the mattersvhich he based
his decisions not to renew her contract and ladetetminate her
services with immediate effect. That was a serlmesch of her rights
(see Judgment 1639). The Tribunal will now deahwlitose decisions.

39. Because of its pivotal role, it is necessary tol diest with
the complaint relating to the termination of thengdainant’s services
with immediate effect (Veiga No. 5). However, certéassues are
common to that decision and the earlier decisio@®fOctober 2006
not to renew her contract. Thus, to some extentt wblbows is
pertinent to both decisions. The first issue islétermine the position
held by the complainant at the time of those densi

40. It was held in Judgment 2742 that the decisior&ssign the
complainant to the post of Chief of IAS was takemawfully because
the WMO Financial Regulations, as they then staoudndated the
continued existence of the 1AIS. The Regulatios® airected that the
Chief of 1AIS, the position to which the complainamas appointed,
not be separated from service without prior coasiolh with and the
approval of the President of WMO acting
on behalf of the Executive Council. The Regulationsre not
amended until May 2007 to provide for the abolitioh the IAIS
and the creation of the 100 with effect from 1 Janyu2008. The
complainant contends that she was still Chief ofSIAvhen the
decisions were taken not to renew her contract labek, to terminate
her services with immediate effect. According to Asgument, as the
President of WMO was not consulted and, thus, ditl give his
approval to those decisions, both decisions mustbaside.

41. The decision to abolish the IAIS was an organisatio
decision and was taken without lawful authority.céingly, it must
be regarded as a nullity. At least that is so uh&élamended Financial
Regulations took effect in January 2008. It folloivat, as a matter of
law, though not as a matter of fact, the IAIS coméid to exist until
January 2008. Moreover, as the complainant, andnmo else, was
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appointed to the position of Chief of IAIS and &g svas not lawfully
removed from it, she was the only person who cpuigherly claim to
perform the functions and duties associated witmtil the amended
Regulations took effect.

42. For some time following her reassignment, the camint
claimed to be Chief of IAIS, and not Chief of IABwdeed, she so
described herself in e-mails and other corresparelemtil late June
2006. However, on 10 June 2006 she forwarded araik4m the
Director of I00 stating, amongst other things:

“While | respectfully maintain that the decision the Secretary-General to

abolish IAIS and reassign me to a newly createdtipasis illegal [...] |

accept to act in accordance with his administratieeision pending the
determination of my appeal, i.e. as [Chief of IAB]y. In this situation and
position, you will understand that | am not abletzept any responsibility
over activities connected with the abolished posifChief of IAIS].”
In an earlier paragraph in that e-mail, the conmalat identified the
responsibilities and duties connected with the pb&hief of IAIS as
those “attached to the fraud investigation, Brdsit] audit, the
complaints received through the ‘Communication’lgte”.

43. In a later e-mail to the Secretary-General, on (3teJ2006,
the complainant stated, amongst other things:
“l would like to kindly and formally request you axquire a founded legal
opinion regarding my current responsibilities undee job description
[Chief of IAS] so that | can fulfill all my dutiewith the assurance that | am
not acting in contravention with your decision ®move me from the
position [Chief of IAIS] and reassign me to thigremt new position [Chief
of IAS]. Please note that, until | will be providedth such founded legal
opinion and clarification, | will not start to perim any activities connected
with my previous position [Chief of IAIS].”
No such opinion was provided and, as earlier indata the
complainant was transferred in July 2006 to theitiposof Special
Adviser REM.

44. Whatever may have been her position prior to 1@ 2006,
it is clear that, thereafter, the complainant dad exercise any of the
functions of Chief of IAIS. Although the decisiom teassign her to the
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post of Chief of IAS was illegal, it does not falldhat the creation of
that post was illegal. The Secretary-General hadutbority to abolish
the IAIS but it was within his power to create npasts. Given the
complainant’s assertion that she would not perf@any functions
associated with the post of Chief of IAIS but tehe would perform
those of the newly created post, she is properhybdotreated as
occupying the latter post from 10 June 2006 at tleastil
25 October 2006, when she was informed that shddv@mmain as
Special Adviser REM until her contract expired. t@@ety, she cannot
properly be regarded as occupying the post of ChiidAlS at any
time after 10 June 2006. It follows that the argotribat the decisions
of 25 October and 3 November are invalid becausy tthd not
comply with the Financial Regulations relating be post of Chief of
IAIS must be rejected.

45. The decision of 3 November 2006 can only be andlyse
the context of the earlier decision of 25 Octob80& not to renew
the complainant’s contract. As earlier indicateuhttlatter decision
was taken after the rejection of the complainamt®rnal appeal
with respect to her assignment to the post of Ghfi@AS. In his letter
of 25 October, the Secretary-General stated thathhd taken
into account “the report of the J[oint] A[ppeals]oBrd] and other
relevant elements, in particular [her] conduct siribe process of
reorganization of internal oversight started”. Bt@ed grounds for the
decision were:

although the Executive Council had decided in 2095 to
close the internal investigation into the fraudps¢rated on
WMO “unless further substantial information became
available”, the complainant had persistently altegjgat the
creation of 100 was aimed at preventing her from
accomplishing her “professional duties in relatitm the
fraud investigation”;

she had abused her prerogatives as internal auditbefend
her personal opinion despite instructions to thetrawy,
including by communicating with the Audit Committaad
some members of the Executive Council concernirgy th
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restructuring and, also, with respect to her claoh
harassment against the Director of 100;

she had hardly produced any work since the decision
assign her to the post of Chief of IAS but, instehdd
overwhelmed “internal administrative bodies and e[th
Secretary-General] with communications showing talto
lack of respect for [...] [her] colleagues, the mgeEment
team and the Organization as a whole”.

In the same letter, the Secretary-General added:

“Although [the matters instanced] justify the tenaiion of your contract
under chapters IX and X of the Staff Rules, | haeeided to let your
contract expire, as you may not have realized lyat &t no moment you
have been serving the interests of the Organizalionrather looking after
your own. Please note, however, that | will notita¢és to terminate your
contract earlier if instead of concentrating on Wak for which you are
paid you persist in your behaviour.”

46. On 27 October 2006 the complainant requested the
Secretary-General's reconsideration of “the adrtiaiive decisions
and of the content of [his] memorandum [of 25 OetoB006]". She
specified 11 matters that she characterised asidesi Two, only, of
those matters are properly described as adminisradecisions,
namely, the decision not to renew the complainacistract and the
decision not to return her to the post of ChiefiA%. However and
save for one matter, they accurately reflecteditttings, conclusions
or other statements contained in the Secretary4@esnenemorandum
of 25 October 2006. The exception relates to tlaestent by the
Secretary-General of his assumption that the cangitawould agree
that, under the circumstances, there was no poimtoinpleting her
performance appraisal for the period October 2@0®¢tober 2006.
This the complainant characterised as “a decisatricxcomplete [her]
performance appraisal report [...] in accordandé thie Staff Rules”.

47. On the same day, 27 October 2006, the complainaoitew
two further letters to the Secretary-General. Titst fvas with respect
to her appeal against her performance appraisalttier period
1 January 2004 to 31 October 2005. The second ouedtédher claim
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of harassment which the Secretary-General hadvgasd‘abusive and
ill driven” in his decision rejecting her internappeal with respect to
her reassignment as Chief of IAS. In her letter ceoning her
complaint of harassment the complainant said:
“[.--] | note that you have already given your igireaction even before the
[Joint Grievance Panel] had the opportunity to tstts work. Such a
procedure is completely in contravention of bothvige Note 23/2006 and
Articles 16, 20, 21, 22, amongst others of the SDARDS OF
CONDUCT FOR INTERNATIONAL CIVIL SERVICE and canndte
accepted.”
On 31 October 2006 the complainant wrote a furtletter to the
Secretary-General requesting documents and otfugniation that she
said were required for her appeals.

48. The memorandum conveying the Secretary-General's
decision of 3 November 2006 is headed “SUMMARY DIS®AL".
In that memorandum, the Secretary-General pointed tbat, on
25 October, he had given the complainant “formaficeoof non-
renewal of [her] contract [...], the reasons for & well as a last
warning that [he] would not tolerate any longertsbehaviour”. The
behaviour referred to was identified in that letisrher “insinuatfion]
that inappropriate actions on [his] part had bdendriving force for
the changes in internal oversight and [her] sejmaratfrom
investigation and audit functions”, as well as kB&tement at their
meeting on 12 October that “[he] had a respongjbith solve [her]
work disputes”. He added that “[he] ha[d] been cleaough in the
past year that the tone and content of [her] comcations as well as
[her] constant defiance of [his] authority and dems were
unacceptable”. He claimed that “[ijnstead, [she]Jdhachosen to
exacerbate [her] conduct”. He concluded his reafonssummary
dismissal by saying:

“You also refuse to understand that while you magagree with

management decisions, there is a way to make thieses known. Your

right of appeal is not incompatible with your olaligon to accept my

authority and abide by my decisions and the statsdaf conduct. | have no

right to keep in service a person who is determiteedarm the reputation

of the organization and its staff. It is also inceivable to keep in service
someone who claims to suffer every day that shedbsar the authority of
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a group of persons she despises and accuses dhmbharassment. The
only solution for this unfortunate situation is yaummary dismissal with
immediate effect.”

49. It is not disputed that a WMO staff member may be
summarily dismissed for serious misconduct. Moreoteat is the
only ground relied upon by the Organization in surppf the decision
of 3 November 2006. In the internal appeal progegsiias in these, it
was argued that that decision was justified by dhme conduct and
unsatisfactory work performance that was reliednujoo the decisions
of 25 October not to renew the complainant’s cantasmd not to return
her to the post of Chief of IAS, in conjunction liter conduct after
receipt of the letter advising her of those dedcisidrhe first question
that arises is whether the Organization can relythen matters that
were relied upon for the earlier decisions.

50. It is fundamental that a person not be punisheaegvior
the same conduct or, more precisely for presenpqaas, that he or
she not be subject to two separate and distinaradvadministrative
decisions for the same conduct (see Judgment 934).the
complainant was subject to an adverse adminisgrakcision, namely,
a decision not to renew her contract on the b&sikeomatters relied
upon in the Secretary-General's letter of 25 Oat&®06, it follows
that the complainant's summary dismissal can beaugd only on the
basis of different conduct which, itself, amounted serious
misconduct or that, in some way, gave an added rdiifoe to the
conduct specified in the letter of 25 October sat thtook on a more
serious nature than previously was the case.

51. Under the heading “The Proof of a Pattern of Camtirs
Misconduct” in its reply in Veiga No. 5, the Orgaaiion relies on the
following matters in addition to the matters speecif albeit in general
terms, in the Secretary-General’'s memorandum @@&bber 2006:

The complainant’s reporting sick half time almastmediately
after receipt of the memorandum of 25 October.
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The complainant's letter of 27 October requesting
reconsideration of the decisions of 25 October thit is
said, contained “no information whatsoever as &rédasons
why she disagreed with the Secretary-General’'ssaetand
reasons for it". Instead, according to the argumestie
“repeated insults she had been asked to stop’hignlast
regard, WMO refers to the complainant’'s statembat the
decisions of 25 October were “clear examples ofsabof
power [..] confusing [the Secretary-General's] soeal
interests with those of WMQO” and her statement thfae
reserved “the right to be assured that all [...] siecis [...]
[were] taken in strict accordance with the Staff&ations,
Staff Rules and the Standards of Conduct for the
International Civil Service”. Additionally, WMO rigls on
her statement that “an honest analysis of the cagdsh
have never been fully investigated including thghkist
members of the WMO executive management make[g} cle
the illegal action you have taken in my case amdgttounds
for such action”. This, it is argued, conveyed thessage
that she did not consider the investigation claaadithat she
would abuse the information that she had to puisere
grievances.

The complainant’s letter with respect to her perfance
appraisal appeal in which, according to the argumsime
ignored the procedural advice that had been gigdret and
urged in “totally inappropriate terms and tone”ttshe be
allowed to submit her grievance directly to theblinal.

The complainant’s letter with respect to her haressg
complaint which, it is put, was in similar terms.

The complainant’s letter of 31 October 2006 concgyithe
production of documents in which, it is said, she
“reiterate[d] her threats” by stating that she “owne[d] to
believe it [was] still possible to find a solutidhat better
serve[d] and safeguard[ed] the interests of WMO [dueadl]

own-.
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52. It cannot be contended that the complainant’s talsitk
leave constitutes misconduct or in any way addfdoseriousness of
matters relied upon by the Secretary-General imt@giorandum of 25
October 2006. Her need to work half time was dediby a medical
practitioner and she had been ill for some conaldertime earlier in
the year.

53. The complainant's three letters of 27 October 2006
concerned internal review and appeal proceedinigey Tvere written
to the decision-making authority and there is na@&we that they
were copied to anybody else. Necessarily, a staffnber has some
latitude in the manner in which he or she seekgevwewf an adverse
administrative decision, that being the first stegghe internal appeal
process, and in the formulation of an appeal. Tdwds not justify
the use of gratuitously offensive language. Ordiyathe statement
that the Secretary-General was confusing his owerasts with
those of the Organization would be regarded asiigpatly offensive.
However, it is to be remembered that the Secretamyeral had
already rejected the complainant’s claims of hanesg¢ as “abusive
and ill driven” even though they had not been itigesed and, in
his letter of 25 October 2006, he had accused heabasing her
prerogatives as internal auditor and of not “seguime interests of the
organisation, but rather looking after [her] owi.this context, and
although the issue could have been more approlyriexpressed, the
statement in question cannot be regarded as miscgnohuch less
serious misconduct.

Further, the Organization has taken the statenmatt‘an honest
analysis of the cases which have never been falstigated [...]
makel[s] clear the illegal action you have takennin case and the
grounds for such action” out of context. That steat was part of the
complainant’s claim that she had been treated idisariminatory
manner when compared with staff members who had beesured in
consequence of the fraud perpetrated within WMO thiode whose
actions had not been fully investigated, an argumbat she was
entitled to make. Further, the statement doesnitate that she did
not consider the investigation closed but, rattieat she accepted that
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it was. Moreover, the statement does not imply thatcomplainant

would abuse the information she had to pursue thevances. She was
entitled to seek review of the adverse administeatiecisions in

guestion and to use whatever material was availableer in support

of her claims that those decisions involved an elmipower and were
discriminatory.

54. In the context of a request for review of adverse
administrative decisions, the complainant’'s statentteat she reserved
the right to be assured that all decisions compligth the Staff
Regulations and Rules, as well as with the StasdafdConduct for
the International Civil Service, is simply a ressron of her right to
argue that they did not. Particularly is that soewlthe Secretary-
General had not given her a proper opportunityn®aer the matters
upon which his decision was based and had not gubind the
Regulations or Rules pursuant to which he had takerdecision not
to return her to the post of Chief of IAS.

55. It is necessary to provide some background witlpeets
to the complainant’s letter of 27 October 2006 @&wnmg her
performance appraisal appeal. The complainant lzalice filed an
internal appeal with respect to her performanceaigal report for the
period 1 January 2004 to 30 September 2005. A Fppeals Board
heard that appeal at the same time as her apptalregpect to her
reassignment to the post of Chief of IAS. The Boheld that her
appeal with respect to the report was prematurelasl not been first
referred to the Review Board, a finding upheld hg fTribunal in
Judgment 2743. As appears from that judgment, doeetary-General
informed the complainant on 4 October 2006 thatvbald refer the
report to the Review Board if she so wished. Sldendit elect to take
that course. Instead, on 11 October, she wroteet&@ecretary-General,
apparently asking him either to take a decisiontoogfer the report to
the Review Board so that she could file a complaiti this Tribunal
or, in the alternative, to refer the report to aaRBb composed of
members other than those previously appointed t8hié wrote again
on 27 October, indicating that she had receivedepty to that letter
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and concluded by asking that, unless the Secr&@aneral was willing
to rectify the error made, he take a final decisionto refer her report
to the Board. She justified her request on thesbafsihe various “open
matters” relating to her employment and his recdedication that he
did not intend to make any further appraisal ofwerk.

56. Although the complainant was entitled only to hawer
performance appraisal referred to the Review Boaadd
notwithstanding that the Secretary-General had made a final
decision with respect to a further performance aigpf, there is
nothing in the tone or language of her letter whiochld be construed
as misconduct or as aggravating earlier conductdraipon for the
decision not to renew her contract. Moreover, ibysno means clear,
as claimed by the Organization, that she had beavided with and
ignored procedural advice.

57. In its reply in Veiga No. 5, the Organization mést what
was said by the complainant in her letter of 270Det with respect to
her harassment complaint, taking the view thatstetement that the
procedure adopted by the Secretary-General wasacgrib Service
Note No. 23/2006 and various Articles of the Stadslaf Conduct for
the International Civil Service referred to a letsent by him to the
Chairman of the Grievance Panel on 25 October.assbieen seen, the
Secretary-General did write such a letter but themo evidence that
the complainant knew of that letter on 27 Octol@d& Rather, it is
clear that her statement referred to his memorandom
4 October 2006 in which he said that he considéred claim of
harassment “abusive and ill-driven”. As her claiadmot then been
considered either by the Grievance Panel or thaet Xppeals Board,
that statement ought not to have been made. Thplaorant was fully
entitled to complain of that statement. Furthee, thrms in which she
complained were not offensive.

58. The final additional matter upon which the Orgatia

relies for the decision of summary dismissal is whaharacterises as
a ‘“reiterat[ion] [of] her threats” in that she said her letter of
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31 October seeking the production of documentsghat“continue[d]

to believe it [was] still possible to find a soluti that better serve[d]
and safeguard[ed] the interests of WMO and [henh dmterests”. To

characterise that statement as a threat is nottontgisuse language
but to ignore the fact that, following the meetioig12 October, the
complainant’s legal adviser had discussed the pitigsiof settlement

on two occasions with the Organization’s legal cmin

59. It follows that the matters relied upon by the Qrigation in
addition to those relied upon for the decision notrenew the
complainant’s contract, whether considered sepgratetogether, do
not constitute misconduct, much less serious mieon And as they
do not constitute misconduct, they do not give aenserious aspect to
the matters relied upon for the non-renewal of tenplainant’s
contract. That being so, the Secretary-Generakssiim to reject the
complainant’s appeal with respect to the decisiod November 2006
must be set aside, as must that decision, itskH. guestion of further
relief will be considered later.

60. As the summary dismissal decision must be set a#tide
necessary to consider the complaint dealing with tecision of
25 October 2006 not to renew the complainant’s re@htand not
to return her to her position as Chief of IAS (Meifjo. 7). The
Organization contends that the decision not towener contract was
justified by what is described in its reply as attprn of continuous
misconduct” which, it is said, was motivated by Head faith in
making allegations of improper motive in relatian the decision to
reassign her to the post of Chief of IAS. The cair@nt denies the
various matters asserted against her in the memonaiof 25 October
2006 and also contends that the decisions embodiedhat
memorandum constitute a disciplinary sanction takerbreach of
procedural safeguards and in breach of the Std#fsRwere the result
of bias, malice and ill will, involved discriminath and constituted
retaliation for her investigation of the fraud.idt convenient to deal
first with the matters upon which the Organizatioelies for
justification of the decision.
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61. The first group of matters on which the Organizatio
relies and, to some extent, the second appear tdirbeted to the
statement in the memorandum of 25 October thatanaplainant had
persistently alleged that the creation of IOO wimsed at preventing
her from discharging her duties in relation to freud investigation
and, also, the statement that she had overwhelrdeunsstrative
bodies and the Secretary-General with communicatstiowing a lack
of respect for her colleagues and for managememe. first group
consists of communications or statements with msge her
grievances and appeals, whilst the second corgfigtsmmunications
with members of the Audit Committee.

62. In the first group of matters, WMO points to themgsainant’s
allegations of harassment “with no supporting ena@de in her request
for review of the decision to reassign her to tbstmf Chief of IAS
and, in particular, her statement that:

“This is a very serious matter and it is in thethieserests of WMO to

resolve it, before the situation worsens.”

Given that the complainant was, indeed, the viatinharassment, it
cannot reasonably be argued that the complainglaii® in that regard
in January 2006 or the terms in which it was exg@dsconstitutes
misconduct.

63. The second matter to which the Organization reierthe
category of statements relating to the complaisagtievances and
appeals is a statement by her legal adviser ora28aly 2006 that his
client’s concerns were well founded and that it lddue in everyone’s
interest to discuss the matter. At a subsequentimgedne indicated
various bases on which the matter might be setled said that, if
WMO did not wish to deal with unpleasant appeald imerventions
outside the Organization, it was in its interestdind her a suitable
position in another organisation. Again, this canbe viewed as
misconduct. The reassignment decision was illegdliawas entirely
predictable that subsequent appeal proceedingsdwaalve awkward
to the Organization, no matter on what basis theista was
challenged.
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64. WMO also relies on the complainant’s appeal wittpest to
her performance appraisal report which, it is saive rise to an
overwhelming exchange of correspondence”. In trégard, the
exchange of correspondence may have been vexingt bannot be
said to constitute misconduct.

65. Additionally, WMO points to the complainant’s inted
appeal with respect to her reassignment in whiehckiimed that “the
Secretary-General unlawfully and through an abugeawhority
changed the structure of [the] internal audit anestigation service to
remove [her] as [Chief of IAIS] and to take ovee timvestigation
files”. As held in Judgment 2742, the decision wssawful. And
although the Tribunal ruled in that case that thilence did not
support the inference that the decision was matd/dy an improper
purpose of the kind asserted by the complainaetetis no evidence
that, at that stage, she did not honestly holdvibes for which she
argued in her internal appeal and, subsequentlyeircomplaint to the
Tribunal. After all, she had been the victim ofdesment and had been
subject to the unlawful decision to abolish theSAind to reassign her
to the post of Chief of IAS.

66. The Organization also relies on conduct by the daimant
in September 2006 in relation to her claims of &sment. In this
regard, the complainant stated in a letter to #ner&ary-General of 14
September 2006 that her harassment claims werusesind could, if
necessary, be established in further appeals. tatexighat it was not
her desire to continue the matter if a mutuallyiséattory solution
could be found and added that:

“[alny such appeal would necessarily deal on auactevel with [...] a

number of decisions taken by WMO administration agament, which

directly affected my professional position, repisat standing and dignity

as an international civil servant.”

Additionally, on 20 September 2006, the complainambte to the
Secretary-General asking him to declare invalidgtoeeedings of the
Joint Appeals Board with respect to her reassignrbecause of its
failure to refer her claims of harassment to thatJ@rievance Panel.
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The Secretary-General replied the same day stakiag he would
consider her request when he received the Boaggart and that “the
volume and frequency of [her] communications [weedjusive”.
Apparently, there were further communications,udatg an e-mail on
26 September in which the complainant asked to kspgeathe
Secretary-General as she believed it was possibléind a way to
settle all the matters pending internally, thisoal®m case [he]
consider[ed] it serve[d] the best [...] interests[tbie Organization]”.
These communications are incapable of constitutinigconduct.
Equally incapable of constituting misconduct on tpart of the
complainant are the communications between thd basers of the
complainant and the Organization that took plackoviong the
meeting of 12 October and prior to the decision twotenew the
complainant’s contract on 25 October 2006.

67. To this point, the various matters relating to the
complainant’s internal appeals have been dealt witkividually.
However, WMO makes a further argument, namely, thatactions
were taken in bad faith and involved “[b]lackmaglimethods”. In this
regard, it points out that the complainant was pplieant for the
position of Director of 100 and, even, prepared @kwvplan for the
I0O0 in December 2005 for consideration by the Aimmittee in
February 2006. It contends, in this context, thatreal reason for her
actions was to bring “pressure to obtain the prdonotthat she
believed she was entitled to”. As noted in Judgni&i?2, only by
applying for the newly created position could shetgct her own
position. Moreover and as earlier indicated, altfothe Secretary-
General could not lawfully abolish the 1AIS, he wbareate new posts.
If appointed Director of 100, there was no necessaconsistency
between the complainant occupying that post andhdiging the
functions of the post of Chief of IAIS. Indeed, thmblem was that
because the Financial Regulations had not then &@ended no other
person could discharge those functions. That wasirst made by the
complainant in a report that she prepared for thditACommittee in
February 2006 and to which further reference vhitirly be made.
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68. It is not possible to categorise any of the mattenshich the
Organization has referred and which have been deitft above
as involving bad faith, threats or blackmail. Themplainant had
been reassigned unlawfully to the post of ChiefA8 and had been
the victim of harassment. The conduct constitutiregassment did
not reflect well on senior members of the Admirigon. It was
legitimate, in the search for a mutually acceptablation, to state that
appeals would involve delicate issues. It followattthe first group of
matters on which WMO relies for the decision of @6tober 2006
cannot be said to constitute misconduct.

69. As already indicated, the second group of mattgyenu
which  WMO relies in its reply concerns the compéaitis
communications with the Audit Committee. On 31 Jayu2006,
before the complainant’s reassignment, she forvwhedee-mail to all
members of the Audit Committee, with a copy to thecretary-
General, saying that she was preparing a repoth@mbolition of the
IAIS and the creation of 100. On 6 February the r8ecy-General
expressed his surprise at her having sent thatileana stated,
amongst other things:

“Please clarify what you mean and note that docusenAudit Committee

members should be submitted through the Secretanefal.”

On 8 February the complainant provided the Segréaneral
with the report in question and requested him &mdmit it to the
Committee. She also indicated that she would bpapesl to discuss
the matter with him in order to find a solution.the report, she stated,
correctly as it now transpires, that the abolitidrhe 1AIS was illegal,
as was the abolition of the post of Chief of IA#d correctly pointed
out that the Director of IOO would “not be vesteithwthe authority to
enforce compliance with WMO Regulations”. She cadeld her
report by stating that she considered that shestih<Chief of IAIS
and that:

“The gravity of the facts presented [...] as welltlas systematic violations

of WMO Regulations and the Standards of Conductttier International

Civil Service [...] should be of primary concern aimterest to the Audit
Committee as well as to the Secretary-General arfjddJongress.”
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70. The Secretary-General did not respond to the cangiés
invitation to discuss the matter and, apparentig, ribt transmit her
report to the Audit Committee. Instead, he wrotdn¢o the following
day stating that the report indicated that she ‘taadear and serious
conflict of interest” and, in consequence, he dedcher to “refrain
from [...] further involvement in all internal awdunctions regarding
the reorganization of the internal audit servicés3.added:

“Finally, as an international civil servant, you ynaot properly approach
member country representatives in opposition to dagisions, but must
restrict yourself to the proper internal channklis my duty to warn you of
the potentially serious consequences of failurly il respect the duties of
an international civil servant, in particular thasentioned above.”

71. On 23 February 2006 and in spite of the specificrivg
given by the Secretary-General on 9 February, tneptainant sent an
e-mail to all members of the Audit Committee attaghher report,
with copies to representatives of the State Depantrof the United
States of America. It is not now in issue that thembers of the
Executive Council to whom that report was sent watgo, members
of the Audit Committee. The copying of the e-mailrepresentatives
of the State Department is a separate and seri@iemto which
further reference will shortly be made. In her eiptae complainant
stated that the abolition of the IAIS was unlawéuld that the new
structure would weaken, not strengthen, the inteandit service. The
Organization points not only to the sending of thenail but, in
particular, to a statement that the restructurihghe internal audit
service followed the fraud investigation which “apped to [the Chief
of IAIS] and [...] the local magistrate [...] to inwe a number of
persons, some highly placed in WMQ”. She added that

“Despite strong written recommendations of [the efhaf IAIS] that such

persons be sanctioned and/or prosecuted [...] theeeg-General did not

lift the immunity for prosecution, such lifting amaling to the Investigating

Judge is crucial to fully investigate the casesuoh case the Judge does not

have interest in pursuing the criminal investigatio
Strictly, the latter part of that statement is eatrin that the Secretary-
General waived immunity from prosecution only ispect of the main
perpetrator of the fraud. However, that part of #tatement was
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apparently treated as meaning that the Secretangi@ehad refused
to lift immunity as and when requested by the itigesing judge. As
members of the Audit Committee may have understbedstatement
in the same sense, it is convenient to proceedhenbasis that it
conveyed the meaning for which WMO contends. Ort dasis, it

argues that the complainant knew at the time tkatlegations were
false. Additionally, it contends that the statememhs made
maliciously and was an abuse of her position a®fGifi IAIS in that

she knew that “any allegation, no matter how pregposis [...] could

[...] not be ignored by Governance”.

72. Even on the basis that the statement with respdbgtlifting
of immunity from prosecution has the meaning thea Secretary-
General did not waive immunity from prosecution asd when
requested by the investigating judge, it is notsgae to conclude that
the complainant knew that it was false and, thbhesad her position as
auditor. In its reply WMO points to a footnote inetcomplainant’s
final investigation report of June 2005 to estdblisat she knew that
her statement with respect to the lifting of immymnwas false. In that
footnote she stated:

“The Secretary-General has waived the immunitiebaith documentation

and staff as soon as it was necessary or spebjfiegjuired by the Judge.”

It is clear that the statement in the e-mail to fedit Committee
relates to immunity from prosecution, rather thatmess immunity. It
is not clear that the footnoted statement refersth@r than witness
immunity.

73. There are other matters which should be noted re#pect to
the complainant's communication with members of tAadit
Committee on 23 February 2006. The first is thatstatements upon
which the Organization relies do not allege thatdteation of the IOO
was motivated by a desire to prevent the complaifram carrying
out her investigative functions as Chief of IAIBat being the relevant
charge in the memorandum of 25 October 2006. Thenskis that,
insofar as the complainant said that it appearechdo and the
investigating judge that others, including somehhjigplaced, were
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involved in the fraud, there is no evidence that thas not her honest
opinion. Indeed, it is reasonable to assume traafrdud in question,

involving in the order of 3 million United Stateslihrs, could not

have occurred without at least negligence on thie gigoersons other
than the main perpetrator.

74. Moreover, there is a further consideration thattbdse borne
in mind in relation to the characterisation of tkhemplainant's
communication with members of the Audit Committee23 February
2006 as an abuse of her position as Chief of |1AkSearlier indicated,
although the complainant had by then been reagbigméhe post of
Chief of IAS, the IAIS continued to exist and shasathe only person
who could make any claim to exercise the functiand duties of that
position. That being so and given that the SegréBemeral had not
indicated that he would transmit her report to @@mmittee, as she
had requested, or discuss it with her, she hadjiginate interest in
conveying her views with respect to the restruogirof the internal
audit service to members of the Audit Committee #mgly had a
legitimate interest in receiving them. Thus, altiolner actions in that
regard were contrary to the specific instructioristie Secretary-
General and constituted misconduct, there is ns lfasthe claim of
abuse of her position as Chief of 1AIS.

75. To say that the complainant's e-mail of 23 Febru2®d®6,
insofar as it was sent to members of the Audit Cdter was not an
abuse of her position as Chief of IAIS is not tg #zat her actions are
without criticism. As already indicated, her acBowere contrary to
the specific instructions of the Secretary-Generalrther, the
statement with respect to the lifting of immunitygimt have conveyed
the meaning that the Secretary-General had refiespeests from the
investigating judge to lift immunity from prosecuni and greater care
should have been taken in its expression. More@aough there was
a legitimate interest in conveying her views ash® lawfulness and
wisdom of the restructuring to members of the Aliimmittee, the
same cannot be said with respect to representatifethe State
Department. Her conduct in copying the e-mail tenthconstitutes
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misconduct — perhaps, even, serious misconductai@ly; it was in
breach of Articles 25 and 33 of the Standards ohdbet for the
International Civil Service. In other circumstanctdg copying of the
e-mail to members of the State Department, standioge, would
justify the decision not to renew the complainactstract. However,
it is not a matter that was expressly relied upgnth®e Secretary-
General for his decision of 25 October 2006. E¥éinwas relied upon
implicitly, it is impossible to conclude that, itid regard had been had
to the harassment suffered by the complainant anbet fact that she
had been unlawfully removed from her post as ChiefAlS, the
communication with members of the State Departmemuld
inevitably have led to the decision not to renewdutract.

76. The second communication with members of the Audit
Committee, and one which was expressly relied uponthe
memorandum of 25 October 2006, concerns a leterfahvarded to
the Secretary-General on 10 May 2006, with copiehe members of
the Audit Committee, the President of WMO and ktemal auditor.
In that letter she alleged harassment on the painecDirector of 100
and indicated that the security of her office arnhys, of the
investigation files had been breached. The headihghe letter
included the statement “Grievance for Harassmentf, an the first
paragraph, she stated that she was forced “ta filemal grievance for
harassment” against the Director. Although therey have been a
legitimate interest in conveying information abd¢ security of the
investigation files to the Committee, the forwagliof copies of that
letter to persons other than the Secretary-Gemexalan affront to the
privacy and dignity of the Director and, again, magll constitute
misconduct and, even, serious misconduct.

77. The third group of matters relied upon by the Oizgmtion in
support of the decision of 25 October 2006 relates what
is described in its reply as “[ijnsubordination adeéreliction of
duties”, a charge not made in the letter conveyirag decision. Under
this topic, the Organization refers, without par&s, to the
complainant’s “continuous contempt [for] the SeargtGeneral’s
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authority [and] inappropriate tone and language duse her

communications with him”. Presumably, the latteaigeference to her
communications with the members of the Audit Cortemsit and

Executive Council and to the correspondence rgaiinher appeals
and requests for review of adverse decisions, wimtiters have
already been dealt with. On this basis, they neet be further

considered. Additionally, the Organization partiziges what it says
are “three major examples” of insubordination.

78. The first “major example” of insubordination congerher
absence from work during the fifth meeting of thedi Committee on
27 and 28 February 2006. Her request for annuaéléar the days in
guestion had previously been refused, but nothferperiod leading up
to the meeting. The complainant sent a medicalificate on
29 February stating that she was incapacitated/éok for one month
commencing on 27 February. Her sick leave was laiended to
8 June 2006. It is not contended that the comphinas well enough
to attend work on the days in question and themvidence that she
had been suffering from a stress-related illneasesiMay 2005. In
these circumstances, the only matter of which thga@ization can
complain is the complainant’s failure to providemadical certificate
on 27 February.

79. The second example of “insubordination” concerns th
location of the personal property of the main ptgter of the fraud.
On 24 May 2006, while the complainant was on siekve, the
Director of 100 requested information as to itsatian so that it could
be provided to Swiss authorities without delay. T¢mmplainant
returned to work half time on 8 June but did naicltise the location
of the property until some weeks later. The cormalat offers various
explanations for this failure, including that the@dator had no right to
possession of the items in question, as he had beex appointed to
the IAIS.

80. The third example concerns the Brazil Audit. The
complainant informed the Director of 100 on 31 M2§06 that she
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would be returning to work half time on 8 June. Dieector informed
her on 1 June that Phases | and Il of the BrazilditAu
should be completed by 14 June. It is not immeblisapparent that,
given that the complainant was returning only hatfe on 8 June,
that was an appropriate time limit. However, thenptainant did not
then complain of that matter. Instead and as eaitidicated, she
forwarded an e-mail on 10 June stating that shepsgysared to carry
out the functions of Chief of IAS but not thoseGifief of IAIS which,
she indicated, included the Brazil Audit. The Ditecof 100 directed
her to carry out the Brazil Audit on 20 June and, 3® June, she
informed the Secretary-General that she would natfopm any
functions associated with the post of Chief of |Al@til provided with
a legal opinion as to what was comprised in hey dtatement.

81. Having indicated that she was prepared to work lagf®f
IAS on 10 June, the complainant was obliged to gtodieectives from
the Director of IOO as he was her immediate superviShe had no
right to dictate what she would and would not dather, Article 18 of
the Standards of Conduct for the International IC®érvice makes it
clear that, in such circumstances, if agreememaape reached with
the supervisor, written instructions may be reqeesand they may
then be challenged but that the instructions masblieyed. In these
circumstances, the complainant's conduct with rédarthe property
of the main perpetrator of the fraud and, also, Brazil Audit
indicates, at the very least, that she was preparedoperate as little
as possible within the framework of the Internab@ight Office.

82. The fourth matter upon which the Organization eelie
establish a “pattern of continuous misconduct”He tomplainant’s
“[tlotal lack of performance”. In this regard, ti¥ganization seeks to
raise matters going back to June 2005 notwithstantfiat in his letter
of 25 October 2006 the Secretary-General referrdg to her lack of
performance since the decision to assign her tgptst of Chief of
IAS. Moreover, the Organization has consistentlgtest that no
adverse comment was made of her work performan&hief of 1AIS
in the performance appraisal report for the peending October 2005
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(see Judgment 2743). That being so, the Tribunialhave no regard
to matters prior to the complainant’s reassignnasnChief of IAS. So
far as concerns the latter period — 1 Februarbt@@tober 2006 — the
complainant was absent on sick leave from 27 Feprwa8 June and
then worked only half time until 1 September. Feartlthe complainant
has produced evidence of an interim report subdithg her in
October 2006 with respect to a review of the WMQ@uiatory
framework. More significantly, there is no performoa appraisal
report for the period in question. Accordingly, thiébunal cannot treat
the claimed “[tJotal lack of performance” as havibgen established
and will have no regard to it.

83. Although the matters considered above indicate some
instances of misconduct and, also, unwillingnessthen part of the
complainant to cooperate fully within the framewak the Internal
Oversight Office, that does not entail the consagaghat the decision
of 25 October 2006 should stand. A decision noetew a contract is
a discretionary decision that can be reviewed onlyimited grounds.
Those grounds include that the decision is tairgdprocedural
irregularities, is based on incorrect facts or mtakfacts have not
been taken into consideration or clearly false kmions have been
drawn from the facts. The complainant argues thatdecision of 25
October 2006 should be set aside on the groundttieat disguised
disciplinary measure. It is clear from the termstioé letter of 25
October 2006, particularly the statement that tladtens relied upon
for the decision “justiflied] the termination ofhg complainant’s]
contract under chapters IX and X of the Staff Ryldgsat that decision
was taken on the basis of what was considered tmibeonduct. So
much is confirmed by the complainant's subsequemtrsary
dismissal based on the warning of 25 October 2816 a repetition of
her earlier conduct and by the Organization’s amgpuinthat there was
a “pattern of continuous misconduct”. However, iddgment 1405, the
Tribunal stated that “[s]ince disciplinary procesgs are irrelevant to
non-renewal of a fixed-term appointment the conmalat may not
properly allege hidden disciplinary action”. Even, svhere non-
renewal is based on misconduct, that misconduct beiproved. And
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if the decision has not been preceded by disciplipaoceedings, the
obligation of good faith requires that an organdisaiat least give the
staff member concerned the opportunity to answermthtters levelled
against him or her. Indeed, unless that opporturstygiven, the
organisation will be at risk of proceeding on irreat facts or without
regard to essential facts or of drawing false amsiohs.

84. In the present case, the Secretary-General failddke into
account essential facts, namely, that the comptaihad been the
victim of harassment, that she was correct in Hamcthat her
reassignment was unlawful and that there were atitig factors in
communicating what he described as her “personahiapy to
members of the Audit Committee with respect to ibstructuring of
the internal oversight functions. Moreover, for treasons already
given, it has not been established that, in thetestnof the
complainant’s extensive sick leave, she had “hamflgyduced any
work” since her reassignment. Further, insofarhas decision not to
renew the complainant's contract was based on heing brought
internal appeal and harassment proceedings, tlatved the false
conclusion that the bringing of those proceedingmnsttuted
misconduct. As no separate reasons were giverhéodécision not to
return the complainant to her post of Chief of IABpse same
considerations apply to that decision. It followstt the Secretary-
General’s decision of 28 September 2007 to refgetcomplainant’s
internal appeal with respect to his decision of®%ober 2006 must be
set aside.

85. It is necessary at this stage to consider the caimgot's
claims of improper purpose in relation to the diecis of 25 October
and 3 November 2006. She claims that these desisiene taken “in
retaliation for revealing the fraud being committed many of the
Secretary-General's cronies — high ranked officialso rigged the
voting in order to elect him to the position of 8aary-General in May
2003” and/or “in retaliation for her whistle-blovgnactivities”. In
Judgment 2742 the Tribunal rejected the complaisataim that the
decision to reassign her to the post of Chief & Mas “motivated by
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a desire to harm or injure [her] in consequencethef Secretary-
General’s failure to corrupt her investigation dfetfraud”. And
although the claims now made are not identical Wéh earlier claim,
they are, to some extent, dependent on the ndtiaiy &t all relevant
times, the Secretary-General was desirous of emguhat the fraud
was not properly investigated. It is to be remeratighat the decisions
presently in question were taken in October andeXther 2006, some
15 months after the investigation had effectivegein closed by the
decision of the WMO Executive Council in June 200Bat being so,
it is improbable that subsequent decisions werinway influenced
by a desire to prevent proper investigation offthed. Moreover, the
evidence does not establish that, prior to the imjpsof the
investigation or at any other time prior to the idens of 25 October
and 3 November 2006, the complainant revealed“thatfraud [was]
committed by many of the Secretary-General’'s c®hi€l who rigged
the voting in order to elect him to the positionSafcretary-General”. It
is true that she had disclosed in February 2005 sbane of the
misappropriated funds had been used in connectitim tve World
Meteorological Congress at which the Secretary-Geneas elected, a
fact that he, himself, later acknowledged. Howetle, complainant
did not establish that the fraud was committed oy @articular person
or persons in addition to the main perpetrator.

Further, shortly after his election, the Secret@gneral instructed
the complainant to investigate the possible invalgst of other staff
members and, as a result, three were the subjedisafplinary
proceedings. The only evidence of the Secretarye@ds possible
discomfiture in relaton to the investigation is to
be found in the events relating to the senior legdliser and, as
already noted, the complainant had merely adveadedrcumstances
that she had found suspicious. The only matter abatirred prior to
the decisions in question and that might possiby donsidered
“whistle-blowing” was the complainant's communicati to the
Audit Committee in which she advised that the redtiring of the
internal oversight function was unlawful. Althoughis matter was
relied upon for the decision of 25 October 200Gnding alone, it
will not support a finding that that or the subseuojudecision of
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3 November was taken by way of retaliation for ttwenplainant’s

whistle-blowing or for having uncovered fraud om thart of persons
other than the main perpetrator. These claims pfdaper purpose are
dismissed.

86. Although the complainant’s claims of retaliation fehistle-
blowing and/or for revealing aspects of the fravel dismissed, there
can be no doubt that the decision of 3 Novembe6208s taken in
retaliation for her having exercised her right teels review of
the decision of 25 October and for having pursued ¢laims of
harassment. So much is clear both from the Segr&aneral’s letter
of 3 November 2006 and the submissions filed in Wa1@eply.
Retaliation on this basis is no different from lietéon for pursuing an
internal appeal which, as the Tribunal pointed iouludgment 2540,
under 27, “is a gross abuse of power warranting amard of
substantial exemplary damages”.

87. The complainant raises other matters to estabiigbraper
purpose and/or procedural irregularities attendihg decision of
3 November 2006, including with respect to the pestings of the
Joint Appeals Board. In this last regard, she auigethat the
proceedings were flawed because the same Boardevesituted to
hear her three appeals and heard them togethere T®eothing in the
Staff Rules to preclude that course. Moreover, ita$ a reasonable
course in the circumstances. Nor were its procgsdinvalidated by
the appointment of an outside legal adviser tosassi its work.
Further, there is no evidence to support the coimgf's claim that
the Board lacked independence and neutrality dodvedl itself to be
the target of interference by the Secretary-Gendéréd not clear why
the Board did not deal with the complainant's resjuéhat it
recommend the suspension of the decision of 3 Nbeer2006 but, as
the decision of 3 November will be set aside amddbmplainant will
be awarded damages on account of it, that is maatéer that need be
further considered. Nor is it necessary to consttler other matters
raised by the complainant, such as the fact tleatltitision was taken
while she was on sick leave or that she was na&ngan opportunity to
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respond to the matters raised against her. Thetersmavould not add
to the relief to be granted.

88. The conclusion that the decision of 3 November 2086 an
act of retaliation for the complainant’s actionspursuing her claims
of harassment and in seeking review of the decisioh
25 October 2006 has no application to that ead@ision. In relation
to that decision, the complainant argues that is weotivated by
malice, ill will, bias and prejudice. There is esitte that by
25 October 2006, the Secretary-General had dewtlopasiderable
hostility towards the complainant. So much is apptafrom his letter
of that date to the Chairman of the Joint GrievaRamel to which
reference has already been made. In that letterisbestated:

“[The complainant] has not hesitated to opposedé@sions concerning the

re-organization of internal oversight by all meansjuding by abusing her

functions as internal auditor, and through falsd amalicious allegations.

Although such re-organization [...] had been urgexjiawed and now

endorsed by the Executive Council, [she] still dssthat it is illegal and

contrary to the interest of the Organization.”

That statement confirms that the Secretary-Geneesker doubted
the lawfulness of his decision to replace the IAI&h the 100,
although he certainly had reason to do so by Fepr2@05 when the
complainant provided him with the report that shbsgquently sent to
the Audit Committee. It is a reasonable inferenwanf the evidence
that the Secretary-General was irate with the caimaht for having
challenged what he regarded as merely “reorganizatAdditionally,
it is a reasonable inference that he considered b actions were
taken in bad faith or, to use his words, were “almuand ill driven”,
because she had applied for the Director's podedd it is because of
her application for that post that WMO argues et complainant
acted in bad faith and engaged in “blackmailingrods”.

89. It must be concluded that, by reason of his migadoelief
as to the lawfulness of the abolition of the IAISdahis failure to
understand why the complainant had applied forRivector's post
and still maintained that the decision to aboltsh fAIS was unlawful,
the Secretary-General had, by 25 October, ascribelder various
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motives indicating that, by then, he was prejudiegdinst her. It is,
thus, properly to be concluded that his decisionthaft date was
motivated by ill will. Also, it must be concludetiat the Secretary-
General’s unlawful decision to reassign the conmalai to the post of
Chief of IAS in conjunction with the harassmentttbecurred in 2005
and in 2006 led the complainant to ascribe motieethe Secretary-
General which, in turn fostered further ill will dmis part and led
inevitably to distrust on both sides. However, th#pability of the
complainant in this regard is not as great as tfiathe Secretary-
General for, after all, it was she who was subpktteharassment and
to an unlawful decision which must have had a dewsg impact on
her professional reputation. There will be an awafrchoral damages
with respect to the decision of 25 October 2008, dacount will be
taken of the complainant’s contributing behaviour.

90. The complainant raises other matters with respecthe
decision of 25 October 2006, including alleged defein the
proceedings of the Joint Appeals Board. For thesaes given with
respect to the decision of 3 November 2006, itas mecessary that
these matters be considered.

91. In her sixth complaint, the complainant seeks dawndgr
the publication in the WMO monthly information ketih that she had
been separated from service, in the English versaoa dismissed
from service (4émise de ses fonctidhsn the French version. The
publication of this information was contrary to tBecretary-General’s
instructions but, even if published negligently, \@Ms liable for the
damage occasioned to the complainant’s reputatidrdaynity. In this
regard, it was said in Judgment 2720 that “intéonal organisations
are bound to refrain from any type of conduct thaty harm the
dignity or reputation of their staff members” (sdso Judgments 396,
1875, 2371 and 2475). It was also pointed out gigthent 2720 that
that obligation extends to former staff members.

92. There can be no doubt that, in the context of th@ieable
Staff Rules, staff members who read the editiofM\B¥1IO Info in
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which the offending material was published wouldénanderstood it
to mean that the complainant had been dismissed sésious
misconduct and, indeed, that she was guilty obsisrimisconduct. The
publication was, thus, a serious affront to herfggsional reputation
and dignity. It is no defence to a publicationldditkind, as held by the
Joint Appeals Board, that it “did not constitutevialation of [...]
WMO procedures”. The Board added that it “[did ndgtect in [the]
publication any infringement of the [complainantfgjvacy”. It is of
the essence of a publication that reflects adweisela person that it
infringes on his or her privacy.

93. There will be an award of material and moral darsaige
relation to the publication in WMO Info. Howevergcaunt will be
taken of the facts that the publication resultemhfrnegligence, not
malice, that it was speedily withdrawn and that S$seretary-General
apologised to the complainant. In Judgment 2720tioeed above the
Tribunal held that, in the case of a continuingydoft an organisation
to refrain from any type of conduct that may hatma teputation or
dignity of its staff members, the Tribunal may argerformance of
that duty, including by ordering the publicationroéterial to restore a
person’s reputation. The complainant seeks an afdigrat kind in the
present case. However, the Tribunal is satisfied ber honour and
reputation will be sufficiently vindicated by thijsdgment and by an
award of damages. Given that the publication irstjoe was the result
of negligence, not malice, there is no basis foaward of exemplary
or aggravated damages as asked.

94. The first part of the third complaint concerns git@ement to
Fox News that the complainant had been dismissedsésious
misconduct. The second part concerns statements matvo WMO
staff members, including a statement addressetigaloint Appeals
Board in connection with the complainant's appealsting to the
decisions of 25 October and 3 November 2006. dbrsvenient to first
deal with the statement to Fox News.
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95. Between 21 and 26 January 2007, a number of amticle
appeared in various newspapers, initially Swiss spapers and,
later, newspapers of other countries, including theted States of
America. Evidence internal to the newspaper adigtelicates that the
complainant spoke to members of the press in Swatze and that
media outlets in other countries subsequently piake their articles.
In her interviews, the complainant revealed aspefctise fraud and her
investigation of it and stated that she had beerviittim of harassment
and threats to get her to change her reports ded, @ get her to
delete references to certain persons and that, llyfinashe
had been simply dismissed. In an articleTinbune de Genéven
25 January, the complainant stated that she haal te#ieved of her
responsibilities before being terminated for diéfeces of opinion and
abuse of her prerogatives. Timernational Herald Tribungublished
an article on 26 January in which it was said tiw complainant
“since ha[d] been fired by [WMO]". Contrary to thergument of
WMO, the articles in question do not reveal that tomplainant
“expressly disclosed that she was summarily dissdis®r ‘serious
misconduct’[...] [and] did so by 26 January 2007 at the kafeg
before WMO was [...] contacted by Fox News”.

96. The Fox News interview was broadcast on 31 Jan2@@y .
In that interview the complainant stated that shd heen “forced to
cover up some people” by the Secretary-General.iVéis&ed why she
thought she had been fired, she replied “[flor lrati@n, simply”.
When later interviewed, the WMO spokesperson saiccan tell
you, it is [for] serious misconduct. It is not redd to the fraud case.
Not at all.” A statement that a person has beemidised for serious
misconduct carries the defamatory innuendo, nog tmt the person
has been dismissed for serious misconduct, but that person
concerned was guilty of the serious misconductwhich he or she
was dismissed. As has been seen, the additionakmmain which
WMO relies for the decision to summarily dismise tomplainant do
not constitute misconduct and, thus, the innuemdthé statement to
Fox News is false.
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97. WMO argues that, because the complainant’s statesrien
Fox News as to the reasons for her dismissal watsef “the
Organization’s right of reply authorised it to indie the legal grounds
on which she was separated from service withoutneenting on
them”. It also contends that the media interest esclusively
prompted” by the complainant’s violation of “the stobasic
standards” for the international civil service,dhgh “falsehood and
malice”, the latter being a reference to her hadivglged confidential
information with respect to the fraud. It submitaittthe complaint is
an abuse of process. On the other hand, the campladrgues that she
was discharged from the continuing obligation affatentiality when
her employment was unlawfully terminated.

98. There is no doubt that an international civil setvis under
an obligation of discretion (see Judgments 1608 a@82). In
Judgment 635 the Tribunal noted that the complaimarthat case,
who had been subjected to disciplinary proceedifajpwing the
appearance of certain newspaper articles, “believéghtly or
wrongly, that she had suffered injustice and she wat bound to
absolute secrecy”. In the same judgment, the Tebnated:

“[...] international civil servants have legitimad@d effective ways within

the Organization of making their views known. Anfiamhink themselves

wronged may avail themselves of internal appealcqutares, staff

associations and staff unions, and independentahfyoelies. That is why

[...] the staff are under a general duty of disoretwhich varies in scope
according to their grade and the circumstances.”

99. In the present case, the complainant had unsuctlgssf
availed herself of internal appeal procedures witspect to the
decision to reassign her to the post of Chief &,lAer attempt to raise
her claim of harassment had been rejected as ‘abasid ill driven”
without investigation and her request for reviewthad decision not to
renew her contract led to her summary dismissal. these
circumstances, it is to be doubted that there wasoatinuing
obligation of complete discretion. Whether or nbatt is so, the
complainant’s disclosures to the press in Janu@fy 2id not entitle
WMO to publish the false defamatory innuendo tlegt was guilty of
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serious misconduct for which she had been dismidsedever and as
has been seen in relation to the decision of 2®lect 2006 not to
renew her contract, some aspects of the complasnbehaviour did
constitute misconduct. WMO is entitled to rely ¢mtt misconduct to
limit the damages payable. It is also entitleddiy on the fact that the
statement was made in the course of discussionsabgect matter of
public interest and in answer to allegations ralsgthe complainant.

100.The second part of the third complaint concernsehr
statements. The first was contained in a letterkathr‘personal and
confidential” and dated 26 January 2007 from the @/Mgal counsel.
Amongst other things, it was said in that letter:

“The Secretary-General has noted with dismay yowdien campaign,

which testifies of behaviour unbefitting internaté civil service.”
The second statement was in a letter to the congaaifrom the Chief
of the Human Resources Division, in response teqaeast by her for
access to the messages on her WMO e-mail accowvdisisaid in that
response that:

“Unfortunately, a few days after your visit to WM®Official information

and documents, including confidential informatiowas misused and

disclosed to the media [with] a view to damaging timage of the

Organization and named persons. In light of suantsy WMO has a duty

to prevent further breaches of your obligationgah$ormer official as well

as to protect confidential information from unauthed disclosure.”
These two statements were either expressly or édigliauthorised by
the Secretary-General and were subsequently emfdmgenim in a
letter of 27 February 2007.

101.The complainant contends that the above statemeets
defamatory, that the persons who made them abumd dositions
and that their endorsement by the Secretary-Genevals
“[mJanipulation of [her] personal and professionadputation by
rumour, gossip and ridicule”, which constitutesasament as defined
in Service Note No. 26/2003. The essence of defamat the
publication of material to third parties, not t@therson claiming to be
defamed. Accordingly, the claim of defamation igcted. Moreover,
as the statements in question were either expremslympliedly
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authorised by the Secretary-General, there is naisbdor

the claim that the persons concerned abused tbsitigns. And as the
complainant ceased to be a staff member of WMO advio@ember

2006, she cannot rely on Service Note No. 26/230& is, however,
entitled to rely on WMOQ'’s continuing duty to respéer dignity. In

a context in which the complainant had undoubtedigclosed

information concerning the fraud and her investayabf it, the letters
in question cannot reasonably be regarded as atboédhat duty.

102.The third statement upon which the second parhefthird
complaint is based was made in answer to an endpirthe Joint
Appeals Board when considering the complainanttermal appeals
with respect to the decisions of 25 October anda¥exber 2006.
Some of the statements related to matters of fattome was clearly
the expression of an opinion. It was earlier intidathat a staff
member has some latitude in the formulation of estgito internal
administrative or fact-finding bodies or in the rfarlation of internal
appeals. The same latitude applies to memberseohdministration
when responding to requests or resisting interppkals. There is no
evidence that the statements provided to the 2giptals Board were
reckless or deliberately false or were gratuitousfensive. It follows
that this part of the complaint must be dismissed.

103.Before turning to the question of relief, it shoudd noted
that the complainant has requested oral hearingighenproduction of
further documents. However, the primary facts atedisputed and the
outcome of the various complaints before the Trabuepends, in the
main, on the legal complexion to be put on thostsfarhat being so,
there is no occasion to order oral hearings oipteuction of further
documents and those applications are rejected.

104.This is not a case in which reinstatement shouldroered.
In the first place, some of the matters concerrilrgg complainant’s
conduct relied upon before the Tribunal in relatiorthe decision of
25 October 2006 not to renew her contract mightehastified that
course if the decision were otherwise free fromawable error and,
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also, if it could be said with certainty that theréissment to which the
complainant was subjected did not contribute td tieaduct. Second,
and more significantly, the relationship betweea tomplainant and
WMO makes reinstatement impractical.

105.For the reasons already given, the decision of @eNiber
2006 must be set aside. The consequence of tthiatithe complainant
must be paid the full salary and other allowancesl@nefits to which
she would have been entitled at grade P.5 from
3 November 2006 until 31 May 2007 and, unless theye already
been paid, the allowances that would then have kmmable in
consequence of the non-renewal of her contractaflbunts should
bear interest at the rate of 8 per cent per anntam fdue dates
until the date of payment. Additionally, the compént should be paid
exemplary damages in the sum of 10,000 Swiss fraacd
moral damages in the sum of 30,000 francs with agspo the
summary dismissal decision of 3 November 2006, dbatsion having
undoubtedly had a severe impact on her professimmltation and
future earning capacity.

106.The complainant is entitled to moral and materianeges
with respect to the decision of 25 October 2006 taorenew her
contract. In assessing those damages, the Triltake$ into account
that there were aspects of her conduct that canétbto that decision,
including her unwillingness to fully cooperate viiththe new 100
structure and her communication to members of thge Department
of the United States of America. Having regardhtese matters, the
Tribunal awards a global sum of 50,000 francs forahand material
damages resulting from the decision not to renesvdbmplainant’s
contract. There should be an award of material modal damages
totalling 50,000 francs for the harassment whicresaly impacted on
the complainant’s health. There should be an awéarhaterial and
moral damages of 15,000 francs with respect topihlelication in
WMO Info and, given the extensive publication ¢ #tatement to Fox
News, material and moral damages totalling 35,080ck.
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107.The complainant has also asked for non-monetangfrel
in respect of certain of the matters of which slenglains. It is
unnecessary to consider whether there is powerattt those claims as
the Tribunal is satisfied that the complainant ipprapriately
vindicated by this judgment and by the award of ages as outlined
above.

108.There will be an award of costs in the amount of
25,000 francs.

DECISION
For the above reasons,

1. The Secretary-General’s decision of 4 October 26@@t aside to
the extent that it dismissed the complainant’s neai of
harassment.

2. The Secretary-General's decision of 28 Septemb@7 28 set
aside, as is his decision of 3 November 2006.

3. WMO shall pay the complainant the salary, benditsl other
allowances that she would have received at grade fildm
3 November 2006 until 31 May 2007 and, unless dirgmid, the
allowances that would then have been payable ipectsof the
non-renewal of her contract, all amounts to berast at the rate
of 8 per cent per annum from due dates until the dbapayment.

4. The Organization shall also pay the complainantmptary,
material and moral damages in the sum of 190,008sSwancs in
accordance with considerations 105 and 106, above.

5. It shall pay the complainant’'s costs in the amouoft
25,000 francs.

6. The complaints are otherwise dismissed.
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PARTIAL DISSENTING OPINION BY
JUDGE AGUSTIN GORDILLO

| agree as to the main findings of the majorityscidion but
respectfully disagree as to the importance of imetary conclusions.
The context of awards given by other InternatioAdministrative
Tribunals, to which | belonged at the time, imposgsleast upon
me a certain degree of congruence. The monetarglugions of
the majority thus seem to me to be a bit of an reamtion to the
facts of an Internal Audit and Investigation Chieéing at odds
with the administration whose conduct she undestaks her main
responsibility, to investigate for possible fraudcorruption. That was
the task she accepted from the very beginningjtaadndeed a post in
which some degree of hostility is bound to be entened and for
which the person accepting the post should be fpaby qualified
and prepared to deal with. That does not condoeehdrassment,
indeed, but it sheds a different light on the ami@irtompensation.

It is also important to balance the facts with slegeral instances
of acts of misconduct committed by the complainastyightly found
by the majority’s decision. Some of those acts dfconduct are
serious indeed, as her providing information to$kete Department of
the USA, disobedience, lack of discretion, etcd ath of them further
significantly mitigate the amount of her right tongpensation. The
faults were thus not one-sided; as the majoritg glsite rightly finds,
the complainant had a “contributing behaviour” whin my view was
significant. The importance of that “faute concuteg must
appropriately be introduced into the finding forndeges, as the
contributing fact that it comports.

Just as the acts of misconduct of the complainargt mow be
adjudged as a whole to balance the final compears#i be awarded,
so must be the different instances of harassmeoris€juently, | do
not think that each separate instance of harassshenid lead to an
individual finding of damages, but that they shoblkl treated as a
whole, as the complainant’'s misconducts are. Otiserthere would
be an unequal treatment of the respective claims.
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In this context | think that an award for damagksree year’'s net
base salary, plus those already awarded in Judg@ieé2 whose
context of facts overlaps this case, should botbvide adequate
compensation for all other facts and conclusiom@svdrin this opinion
and the majority’s decision.

Further, as a comparative example, | refer to Juege No. 1404
adopted by the UN Administrative Tribunal in whithe Tribunal
found, me included, that “[the Applicant] appeanshiave been the
innocent victim of an over-zealous application af.][ policy,
conducted in the glare of media publicity, when tBeganization
appears to have been in a state of moral pani&.Trtbunal awarded
compensation in the amount of one year's net bakays for very
graver accusations and in the absence of any batitrg faults of the
complainant. It also awarded costs in the amounb,0600 United
States dollars.

In another judgement of the UN Administrative Tl
(Judgement No. 1414) adopted in plenary, | adhévethe separate
opinion of President Flogaitis and added that suchse was similar to
the previous case in Judgement No. 1404, wherke Mribunal was
confronted with what amounted to a trial by thesprewhere an
individual staff member was officially singled diat public reproach,
only for the authorities to later discover that #ecusations against
him were groundless”. The majority in the plenargrged a smaller
compensation than the one year net base salanpagprwhich |
proposed in that separate opinion. The public peessisation had
been very grave indeed, strongly suggesting priatd therefore
illegal monetary gain of the complainant.

In 2005 there has been a case at the OAS Admitngtraribunal,
which | signed, where 50,000 dollars were unanirtyoasvarded as
sole compensation for inequities during the procedallowed under
Article Xl (2) of the OAS Statute, but it was veexceptional at the
OASAT.

" See Res. 351/2005 imww.oas.org/tribadm/catalog_test/english/hist_0880
doc
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In another case the Inter American Development Bank
Administrative Tribunal, which | presided at them#, awarded
compensation, in a claim of harassment, for 50 @8itars, although
that was 20 years ago. How much that amount meadaytis
something that need not be determined here, blgaat it provides
some kind of comparative instrument of analysis.

Thus, if one compares the accumulation of the sainsady
awarded by this Tribunal in Judgment 2742 and thrity’s decision
in the present case, with other amounts at diftdrdyunals, including
the Tribunal itself where the higher amounts awdrdave not to my
knowledge been in this range, there is a notewaodibparity in the
amounts of money being disbursed, giving rise to aigquiet as
explained in the references of my dissenting opirio a judgment
adopted at the present session (Judgment 2860).

In my view, congruence in such monetary decisiondifberent
International Administrative Tribunals is not ondy desirable legal
aim, but also a growing legal necessity at leas¢rwthe signatory
Judge is the same. That is why | respectfully disas to the amount
of damages, which | would fix at one year net bsaary. | would
award the complainant costs for 5,000 Swiss francs.

" http://idbdocs.iadb.org/wsdocs/getdocument.aspxfans 1075982
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In witness of this judgment, adopted on 14 May 2008 Seydou Ba,
President of the Tribunal, Ms Mary G. Gaudron, VRresident, Mr
Agustin Gordillo, Judge, Mr Claude Rouiller, Juddér; Giuseppe
Barbagallo, Judge, Ms Dolores M. Hansen, Judge, MndPatrick
Frydman, Judge, sign below, as do |, Catherine €gmegistrar

Delivered in public in Geneva on 8 July 2009.

Seydou Ba

Mary G. Gaudron
Agustin Gordillo
Claude Rouiller
Giuseppe Barbagallo
Dolores M. Hansen
Patrick Frydman
Catherine Comtet

71



