Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2857

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr L.NR.against the
European Patent Organisation (EPO) on 6 Novembé7 2é8nd
corrected on 15 November 2007, the EPO’s reply aéch 2008, the
complainant’s rejoinder of 17 April and the Orgaatisn’s surrejoinder
of 1 August 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant is a Spanish national born in 18&6joined the
European Patent Office — the EPQ’s secretariat * Blarch 1990 as a
patent examiner.

In document CA/46/01 of 25 April 2001 the Presideftthe
Office put forward a proposal to cancel the Officebntract with the
external insurance broker covering the risks oftldead permanent
invalidity. It was explained therein that the ingse in the number of
staff members made self-insurance actuarially aabdp and that it
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would be more economical. The method of calculaggmgmiums
would be modified. The external insurance brokersy of

determining the level of premium, by differentigtirbetween the
employees who joined the Office before 10 June 1888 those who
joined on or after that date, would no longer belied. Instead, all
employees, regardless of when they joined the @ffiwould be
entitled to basic cover equivalent to the coveogsjl by employees
who joined on or after 10 June 1983. Employees johwed before
that date would therefore be seen as enjoying sopmitary cover.
Thus the contribution rate for basic cover would dpplied to all

employees, a supplementary contribution being reduiof those
who joined before 10 June 1983 to guarantee thendimg of the
supplementary cover that they would enjoy.

By decision CA/D 7/01 of 28 June 2001 the EPQO’s idstrative
Council approved the proposal. To that end, thenCia decision
established, inter alia, implementing rules for idlet 84 of the
Service Regulations for Permanent Employees oftlm@pean Patent
Office, which set provisional contribution rates fdeath and total
permanent invalidity insurance for the period frendanuary 2002 to
31 December 2004, and stipulated that a review dvbalconducted at
the end of that period in order to make an adjustnfer the
2002-2004 period and to fix the provisional conttibn rates for the
following period.

On 8 November 2004 the Administration sent to thenéal
Advisory Committee (GAC) a review of the provisibrcantribution
rates for the period 2002-2004 and invited it teegan opinion on
the text of a draft circular setting out the firntribution rates for
that period and the provisional rates for 2005. Téndew indicated
that the provisional contribution rates for theiper2002-2004 were
not high enough to cover the benefits paid. Art@8& of the Service
Regulations provides that the GAC shall give a oead opinion
on any proposed amendment to the Service Regudatamn the
implementing rules theretdt is composed of members appointed in
equal numbers by the President of the Office andthgy Staff
Committee; at the material time the complainant wag of the
members appointed by the Staff Committee. During tBAC's
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meeting held in late 2004, the Staff Committee’paaptees expressed
concern at the proposed increase in costs and dskeddditional
information. The Administration did provide them thwi further
information, but they considered it to be insu#fiti to give a reasoned
opinion. The President was so informed on 7 Decer20@4.

By Circular No. 283, issued on 13 December 2004, Vice-
President in charge of Directorate-General 4 inggrstaff that, on the
basis of the data as at 30 September 2004, thésfmoal contributions
would be insufficient to cover the payment of bésdior 2002-2004.
Consequently, an amount of approximately 7.5 pet aeone month’s
basic salary would be recovered by means of a dietdufrom the
salaries in December 2004, and an additional madgustment would
be made in the first quarter of 2005 if the finalotlation as at 31
December 2004 differed from the amount recovered.

By a letter of 14 January 2005 the complainant ested the
aforementioned circular arguing that the increasé¢he contribution
rates was illegal and unfounded and that the GA@ hat been
properly consulted as it had not received the mfiron it had
requested. He asked the President to revoke Cirblda283 and to
reimburse him the amount withdrawn from his salsryDecember
2004 on the basis of that circular. He also reeukdhat the
contribution rates concerning permanent invaliditysurance be
recalculated in a way that acknowledged the opieixpressed by the
members of the GAC appointed by the Staff Commitiée sought
moral damages and costs. On 25 February 2005 thplamant was
informed that the President had decided to rejectdguest and that
the matter had consequently been referred to thernial Appeals
Committee.

In its opinion of 28 March 2007 the Internal Apme&lommittee
held that Circular No. 283 should be set asideoaetively as it
was tainted with serious procedural irregulariti€ansequently, the
relevant parts of the notice of 21 April 2005 thedt the final
contribution rates for 2002-2004 and of Circular. [882 that fixed the
provisional contribution rates for 2005-2007 woldd set aside. In
particular it observed that important informationasvnot made
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available to the GAC to enable it to form a reasboginion. The
Committee recommended that the Office should suamiw proposal
for the final contribution rates for 2002-2004 tdet GAC

for opinion and then to the Administrative Coun&ir decision.

The Committee considered the complainant’s claims damages
to be unfounded, but it recommended that his sobatad costs be
reimbursed. By a letter of 25 May 2007 the DirecbAdministration

and Systems informed the complainant that the ékeasihad decided
to endorse these recommendations.

The President consulted the GAC again, on 13 Aug06¥, and
provided it with document GAC/DOC 48/2007, contaiithe
proposed final contribution rates for death andmasrent invalidity
insurance for 2002-2004 and the provisional rates2005-2007. It
was specified that the provisional rates for thegoe2005-2007 had
already been published in Circular No. 283 of 12d&mber 2004 and
that they were currently in force. On 28 Septem®@d7 the GAC
submitted to the President an opinion signed omnlythie members
whom she had appointed, who indicated that thewyeabmwith the
proposals set out in document GAC/DOC 48/2007. ohied to this
opinion was a statement signed by the members iatgpoby the Staff
Committee, explaining why they were again unablgite a reasoned
opinion. They pointed to the unexplained discrepnin the figures
communicated by the Office and its failure to pdavithem with
additional information despite their repeated retgie

The complainant filed the present complaint with ffribunal on
6 November 2007, considering that the Office’s sieti to submit
document GAC/DOC 48/2007 to the GAC amounted tala facto
rejection” of his internal appeal.

B. The complainant submits that, when consulted inustg007, the
GAC was not provided with sufficient and adequatforimation to
give a reasoned opinion on the proposed adjusttodog made to the
contribution rates for the death and permanentligityainsurance. He
asserts that the documents produced by the Offioetaimed
discrepancies and that it was unable to explaijustify them when
asked by the GAC to do so. The complainant theeefmntends that
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the second consultation process was a “farce” aat it should be
considered as procedurally flawed. He considers tthea President’s
failure to consult the GAC properly, as recommenbgdhe Internal
Appeals Committee, amounts to @e"factorejection” of his internal
appeal. In his view, such a decision should hawn lseibstantiated, in
particular because it had a negative financial thpkn addition, he
accuses the Office of bad faith.

The complainant asks the Tribunal to quash the tigmed
decision” and to annul Circular No. 288b initio. He seeks
reimbursement of all amounts levied by the Officetloe basis of the
aforementioned circular as well as interest therabn rate of 8 per
cent per annum. In his capacity as a member of3A€, he claims
moral damages in the amount of one euro per staffilmer whom he
represented at the relevant time, as well as penttamages. He also
claims costs.

C. In its reply the EPO submits that the complainitisceivable on
several counts. The President’s final decision loem ¢omplainant’s
appeal was communicated to him by a letter of 2% RR07. Since his
complaint was not filed within ninety days of thetification of that
decision, it is time-barred under Article VII, pgraph 2, of the Statute
of the Tribunal. Alternatively, given that he cateis that the
Organisation failed to implement the recommendatiohthe Internal
Appeals Committee, he could have challenged thizithehl decision
(i.e. his salary payslip) taken on the basis of deeision adopted
by the Administrative Council following the secowdnsultation of
the GAC, but again he failed to do so within theety-day time limit.
In any case a document submitted to the GAC byPtesident is not
an individual appealable decision within the megnif Article 106
of the Service Regulations. Consequently, the caimaht has not
exhausted the internal means of redress.

The Organisation replies subsidiarily on the meritscontends
that the GAC has received adequate information lmn rnethod
followed to calculate the contribution rates, antisis the documents
that were forwarded to the GAC during the secondsattation. In
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its view, by providing these documents the Officgdr@ssed the
criticisms voiced by the Internal Appeals Committééith regard to
the alleged discrepancies in the figures providiediates that it has
already explained that the differences were du¢héofact that the
period under review in each document varied shghtl

As to the allegation of bad faith, the defendanésstes that, in
accordance with the Tribunal’'s case law, such &gation must be
proved, and it observes that the complainant hadyzed no evidence
to support his allegation. It adds that, in accoogawith Article 10(1)
of the European Patent Convention, the Presideesonsible for the
Office’s activities to the Administrative CounciConsequently, he or
she has to strike a balance between the interéste staff members
and those of the Office, and manage the Officedsueces soundly. It
argues that in the present case the complainantéseist in being
repaid the amounts withheld had to be weighed agathe
fact that, in the process of rectifying the progadldlaws that led to
the annulment of Circular No. 283, it might tramepihat the amounts
withheld were in fact correctlt would not have been wise to
overburden the Administration by ordering it to gged with the
reimbursement without being sure that the amouetducted were
not accurate. The EPO emphasises that, by dedob 32/07 of
14 December 2007, the Administrative Council see tfinal
contribution rates for the period 2002-2004, arat these rates show
that no adjustments were to be made in the congiéimfavour.

As regards the claim for costs, the Organisatialicates that the
President had decided to endorse the Internal Appeéammittee’s
recommendation and to reimburse the complainantehsonable costs
he incurred. However, it could not make the paymemtause the
complainant did not produce the requested supgpdicuments. It
consequently asks the Tribunal to order that thapdainant bear his
costs.

D. In his rejoinder the complainant presses his pléeks.contends
that he has exhausted internal remedies since nteenal Appeals
Committee has rendered an opinion on the conté&Siredlar No. 283
of 13 December 2004, which the President hesfactorejected”. He
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argues that there are no new grounds or factsubiald justify filing a
new internal appeal. Contrary to the EPQO’s conbenthe maintains
that the information forwarded to the GAC duringe tlsecond
consultation was incomplete and thus insufficienaltow its members
to give a reasoned opinion. He adds that the eaptars provided
concerning the discrepancies in the figures wenerassertions which
were not supported by relevant data. Relying on dase law, he
reiterates that the Office was under an obligatmprovide the GAC
with the necessary information on which to basesasoned opinion”.
In his view, the Office’s repeated failure to dosbmws that it intended
to manipulate the GAC and thus acted in bad faith.

E. In its surrejoinder the Organisation maintains pissition. It
reiterates that the GAC received adequate infoonadind points out
that further detailed data were submitted, as r&iqdeby the Internal
Appeals Committee.

CONSIDERATIONS

1. The complainant joined the European Patent Officklarch
1990 as a patent examiner. He was, at the mateni@] a member of
the GAC appointed by the Staff Committee. The GAG@ jjoint body
responsible for giving reasoned opinions inter aliaany proposal to
amend the Service Regulations or to make implemgmtiles thereto,
or on any proposal which concerns the whole or giatte staff.

2. In document CA/46/01 of 25 April 2001 the Presidehthe
Office proposed that the contract with the exterinalrance broker
covering the risks of death and permanent invglithé cancelled,
explaining that due to the increase in staff, sefsrance had become
actuarially acceptable and would serve to cut dw insurance
company’s profit margin. By decision CA/D 7/01 o8 Jdune 2001
the Administrative Council adopted inter alia implnting rules
for Article 84 of the Service Regulations settingt ohe provisional
contribution rates for death and total permanemélidity insurance
for the period from 1 January 2002 to 31 Decemtt¥¥42 at which
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time a review would be conducted to fix the conttibn rates for
the following period and to make adjustments aseseary for the
2002-2004 period. On 8 November 2004 the Princlpaéctor of

Personnel sent to the GAC a review of the provaiaontribution

rates for death and permanent invalidity insurafae the period

2002-2004 and invited it to give an opinion on teat of a draft

circular which set out the final contribution ratés that period

and the provisional rates for 2005. According te tteview, the
provisional contribution rates for 2002-2004 wer¢ high enough to
cover the benefits paid. While the GAC members ayed by the

President expressed a positive opinion on the padpmade, those
appointed by the Staff Committee declared themsalvable, for lack
of information, to give a reasoned opinion. The sRfent was so
informed on 7 December 2004. By Circular No. 283L8fDecember
2004 the staff were informed that the provisionahtabutions were
not sufficient to cover the benefit payments arat #n estimate of the
rates necessary to finance the benefits had shbatnan amount of
approximately 7.5 per cent of one month’s basiargalvould have to
be recovered; consequently, this amount would licted from the
retroactive salary adjustments to be paid in De@zr2b04.

3. The complainant considered the deduction from his
December salary and the subsequent increase iotiigbution rates
to be illegal and contested the aforementionedulgiroon 14 January
2005. The matter was referred to the Internal Algpé&zommittee
for opinion. The Committee unanimously recommendedt the
appeal be allowed in part to the extent that CancMo. 283 be deemed
marred by serious procedural irregularities and aside with
retroactive effect; consequently, the relevant aft the notice of
21 April 2005 (setting out the final contributioates for 2002-2004)
and of Circular No. 292 (setting out the provisiorantribution
rates for 2005-2007) should also be set asideotiéchin particular
that the GAC “was not in a position to establishetiler the
Office correctly applied the premium-calculationthedology agreed
in CA/46/01 on the basis of the documents availdblehe GAC
during its deliberations”. Therefore the Interngbpkals Committee
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recommended, inter alia, that the Office resubh@tdontributions for
the period 2002-2004, first to the GAC and thethw Administrative
Council for final decision.

By a letter dated 25 May 2007 the complainant wa#iad of the
President’s decision to accept the unanimous reardation
of the Internal Appeals Committee to allow his agdpm part by
setting aside Circular No. 283 retroactively and thlevant parts of
the notice of 21 April 2005 and Circular No. 292.

4. Before the Tribunal the complainant challenges‘tleefacto
rejection” of the Internal Appeals Committee’s rewpendation
stemming from the later submission to the GAC ofwloents which
were deemed, by the members appointed by the Goafimittee, to be
insufficient to allow them to give a reasoned opini

He contends that by submitting document GAC/DOC2@87
(which was also deemed, by the members of the Gpgbiated
by the Staff Committee, to be insufficient to alldivem to form
a reasoned opinion) to the GAC for review, the Q@iggation
demonstrated a “reversal of the decision to compligh the
recommendations of the [Internal Appeals Committeep therefore
[...] ade factorejection of the appeal”. The complainant claiimet ty
endorsing the Internal Appeals Committee’s opinioiay 2007 the
President of the Office had promised to provide @®&C with the
information necessary to give a reasoned opinibe; fact that the
Organisation did not produce that information isgdewuce that it had
acted “with a conspicuous element of bad faith”eTédomplainant
argues that his complaint is receivable since hiedeatested Circular
No. 283 in his internal appeal and the Presidenthef Office has
“de factorejected” it. In his view, this is tantamount tobgecting a
dispute to a “perpetuum mobile” in favour of theg@misation, which
is contrary to the principle of due process.

5. The Organisation states that the complaint is @ireble as
time-barred because the complainant should haveugmed the
President’s decision within ninety days of recejvimotification of it
on 25 May 2007. It submits that the complaint sodlreceivable for
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failure to exhaust internal means of redress. plars that the
complainant’s concept of alé factorejectiori has no legal basis and
that the submission of a document by the Presidletiite Office to the
GAC is not an individual decision which can be aged within
the meaning of Article 106 of the Service Reguladiobut that the
complainant could have put forward in an interngeal the argument
that the GAC had not been properly consulted.

6. The Tribunal is of the opinion that the complairg i
receivable. Considering that the President of tifiec€®endorsed the
Internal Appeals Committee’s recommendations (whsgecified,
inter alia, that the GAC was given insufficientanhation to make
a reasoned opinion), and also that the membersv@fGAC had
requested specific information which they deemeckssary in order
to form their opinion, it stands to reason that whee Office agreed to
resubmit the documentation to the GAC for opinian should
have included everything that was requested byGR& when it
was consulted the first time, unless it was ableshow that that
information was not available. Instead, by resutingjtthe incomplete
documentation to the GAC, the Office changed i&vjmus decision to
endorse the Internal Appeals Committee’s recomm@rdan full into
a decision to endorse the Committee’s recommendatdy in part.
Obviously, if the complainant had received notideaodecision to
endorse the recommendation only in part, he coale lthen brought
his case directly to the Tribunal but since he wésrmed that it had
been decided to endorse the recommendation, hiéullgrawaited the
execution of that decision. When the members ofGAE appointed
by the Staff Committee, which included the commair informed the
President of the Office on 28 September 2007 tmey tlid not have
sufficient  information to form a reasoned  opinion,
the complainant was implicitly informed of thide factochange in
the Office’s position and correctly filed a complaiwith the
Tribunal within ninety days from that date. He & on 6 November
2007, thereby respecting the time limit laid down Article VII,
paragraph 2, of the Statute.
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7. Further the complaint is partially founded. Havimyiewed
the documents submitted to the GAC the first amdsécond time, the
Tribunal is of the opinion that while the EPO triedelaborate on its
previous submissions, there is not enough differebetween the
documents to consider their submission as a nevisidecto be
appealed before the Internal Appeals Committee ofpe given
that the information contained in those documemdsndt allow the
GAC to give a reasoned opinion.

8. Therefore, the EPO must consult the GAC again \ith
information requested previously by that committ8pecifically, it
would be necessary first to show the basis for #stimated
contribution rate calculations as listed in docutm@A/46/01 (which
was approved by the GAC and the Administrative @iluteading to
the switch from an external insurance broker td-isslrance, and
then to show the basis for the final calculatiohgh® contribution
rates for the period 2002-2004. Having specified basis for the
calculations, the EPO can then easily point outtvefements caused
the drastic increase in the contribution rates;tivrethey be due to an
unexpected increase in the number of invalidityesa® to an increase
in costs per invalidity case, or any other reasblaving that
information presented to it, the GAC should be atdeform its
opinion. When asking for approval of contributioateas, it is not
enough to show that the current numbers are matiwiya correct
and that the increase in contributions is balarmgdhe payment of
benefits; it is necessary to show how one arriveth@se numbers.
This implies that the EPO must also submit to teCAnformation
regarding the previous period which shows the payroEbenefits per
annum according to the group of staff, the numlenwalidity cases
in each group and any other information that wohédl useful in
clarifying the reasons for the drastic increasth@contribution rates.

9. The conclusion is that the impugned decision shul
set aside and Circular No. 283 shall be annubdd initio. The
Organisation shall pay one euro in moral damagesaoch staff
member represented by the complainant at the nelletime. The
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Tribunal is of the opinion that the Office triedgapply the GAC with
detailed information; the fact that the documentbnsitted were
deemed insufficient does not prove that the Orggdiois acted in bad
faith. Consequently, the Tribunal shall not order award of punitive
damages requested by the complainant. As the comaplasucceeds
he is entitled to costs set in the amount of 80@<uThe case is to
be sent back to the EPO which must submit the deatetion and
information as indicated in consideration 8 abdiwst to the GAC and
then for final decision in accordance with the lelished procedure. If
it is later concluded that adjustments have to badanin the
complainant’s favour, the Organisation will haverépay the wrongly
deducted amounts levied by the Office plus 8 pert @eterest per
annum. The complainant’s claim for refund of “amdaall additional
premiums or part thereof perceived under Circular. R83” with
payment of 8 per cent compound interest per anrsumenied. To
refund all amounts plus interest immediately woulthuse
an unfair detriment to the Organisation in terms tbé heavy
administrative and financial burden attached tohsac undertaking,
while offering an unjustified enrichment to the qdainant. Although
in Judgment 2110, the Tribunal ordered the EPOemay to the
complainants in that case the excess withheld, pitesent case is
different. In the case that led to that judgmentyas clear that there
would be an excess. It is not clear that there lellan excess in the
present case. That being so, it is sufficient that Organisation be
obliged to make reimbursement together with interégt finally
emerges that an adjustment should be made in thwlamant's
favour.
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DECISION

For the above reasons,
1. The impugned decision is set aside.
2. Circular No. 283 of 13 December 2004 is annu#ibédnitio.

3. The case is sent back to the Organisation sottaay follow the
procedure set out under 8 and 9, above.

4. The EPO shall pay one euro in moral damages to staff
member represented by the complainant at the mati¢ivae.

5. It shall pay the complainant costs in the amour8Qtf euros.

6. All other claims are dismissed.

In witness of this judgment, adopted on 8 May 208, Agustin
Gordillo, Judge of the Tribunal, Mr Giuseppe Bardéy Judge, and
Ms Dolores M. Hansen, Judge, sign below, as dath€ine Comtet,
Registrar.

Delivered in public in Geneva on 8 July 2009.
Agustin Gordillo
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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