Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2853

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr R. B. B. austi the
International Federation of Red Cross and Red @res&ocieties
(hereinafter “the Federation”) on 22 June 2007,Rbderation’s reply
of 14 December 2007, the complainant’s rejoindéedid April 2008
and the Federation’s surrejoinder of 15 July 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a Spanish national born in 1948hé former
Head of the Federation’s Risk Management and ADdipartment.
He joined the Federation on 7 January 2002 unddixem-term
appointment and on 1 January 2005 he was grantespen-ended
contract. On 13 July 2007 his appointment was tegieid with effect
from 31 December 2007.



Judgment No. 2853

On 20 January 2005 the complainant proposed tcStwetary
General, his then second-level manager, new otbgectior his 2005
annual appraisalOn 2 March 2006 he submitted his performance
self-assessment for 2005, indicating that he hadly“fachieved
expectations” — which corresponds to a rating of 3.

On several occasions in 2005 the complainant hguesged
the view that he ought to be able to decide who tealsave access
to the reports of the Risk Management and Audit &&pent; in
particular, he considered that he ought to be &blesport directly
to the Federation’s Governing Board. The Secre@eyeral did not
share his view of the internal audit function atsdreporting lines and
told him so in a memorandum dated 7 March 2006s disagreement
then came to a head when the complainant subniittedeport of
that department to the Finance Commission withottaching
the Administration’s comments, which the Secret@gneral had to
present separately two days later. On 13 April 206@6issued the
complainant a written warning regarding, on the baed, his conduct
in connection with the distribution of this repartd, on the other hand,
his performance in general. Referring to Article.2Lbf the Staff
Regulations concerning termination of appointmemtunsatisfactory
performance, he gave the complainant three momhsprove his
performance.

On 24 October 2006 the Head of the Human Resources
Department informed the complainant that he woeltkive a merit-
based salary increase of 0.5 per cent. This inereasresponded to
a rating of 2, indicating that the complainant Hpdrtially achieved
expectations” with regard to his performance in 2000n
14 November 2006 the complainant initiated the ¥amee Procedure
in order to challenge this rating. A conciliatoryeating with the
Secretary General was held on 18 January 2007thbutomplainant
did not obtain satisfaction. On 30 January the &aty General
approved the objectives which the complainant haxgbgsed for his
2005 performance appraisal.

On 15 February 2007 the complainant wrote to theredary
General challenging the rating of his 2005 perfaroeaand requesting
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that the matter be referred to the Joint Appeals@ission. In an
e-mail of 25 May sent to the Registry of the Tribliand copied to the
Secretary General, he stated that he had exhatlste8ederation’s
internal appeal procedure and that he wished ¢oafitomplaintin a
letter of 12 June addressed to the complainanSdwetary General
expressed surprise at the decision to refer théemit the Tribunal,
given that his appeal was “on-going”. By letterl8f June the Secretary
of the Joint Appeals Commission informed the cotnglat of the
composition of the panel that had been set up amae his appeal. On
20 June 2007 the complainant submitted his appidiltb the Secretary
of the Commission and on 22 June he filed this dampwith the
Tribunal challenging the implied rejection of higpaal.

In its report of 9 October 2007 the Commission aered that the
rating of the complainant’'s performance was taintéith procedural
irregularities. It recommended that the 2005 agatahould be based
on his self-assessment, i.e. a rating of 3, antlhisasalary should be
adjusted retroactively. In view of the circumsta«# the case, and
particularly the delay in resolving the matter, tBemmission also
recommended that the parties should seek a “mytuzteed and
realistic compensation arrangement”. However, meegent could be
reached regarding the compensation. On
13 December 2007 the complainant was notified that Secretary
General had decided to change retroactively hiss2f€formance
with a rating of “fully achieved expectations” atwl request that his
salary increase be corrected accordingly, and that letter of
24 October 2006 be removed from his employment file

B. The complainant considers that he has exhaustedntbenal
means of redress and that, since the Secretaryr&dnded to take
a decision within sixty days following his reques$tl5 February 2007,
he is entitled to refer the dispute to the Tribuméd contends that he
did not receive a fair assessment of his 2005 pedoce. His
objectives should have been set jointly with hisnager at the
beginning of the year. The complainant submitteénthto the
Secretary General in January 2005, but they were foonally
approved until 30 January 2007. Referring to gtasisvhich reflect
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the average rating of staff working in the Feder#s Secretariat, the
complainant submits that the Secretary Generakdaproperly to
justify and substantiate the very low rating heegaim, whereas the
self-assessment he proposed in March 2006 was sagday evidence
of achievement. He asserts that, based on theduglity reports he
submitted on the audits and assignments listedsirsdif-assessment,
“any independent source is able to confirm the ddtéulfilment of
[his] objectives”, in spite of the lack of resousaehich he repeatedly
reported in 2005.

The complainant requests that the Secretary Geéseletision to
rate his performance in 2005 as “partially achieg]Jiexpectations” be
set aside and that his salary increase be adjastatdingly. He asks
that the negative appraisal for 2005 as well asdogument alleging
misconduct or shortcomings in his performance lmeoked from his
employment file.

C. In its reply the Federation objects to the recdlitgbof the
complaint on the grounds that it was filed befdre internal remedies
were exhausted. It stresses that difficulties wereountered in
reconstituting the Joint Appeals Commission atierdeparture of four
of its members and notes that the Secretary Geésetatter
of 12 June 2007 to the complainant stated thatafhyeal was still
pending. In submitting a new appeal to the Commisgin 20 June
2007 against the same decision and in the same fasmon
14 February 2007, the complainant implicitly acktexged that his
complaint to the Tribunal was directed againstdhaeision that would
be taken once the Joint Appeals Commission had iexahhis appeal.
The defendant also points out that, after the Casimn had delivered
its report, the complainant refused any negotiategarding a possible
compensation agreement and threatened to pursokais before the
European Court of Human Rights and United Statestgoln addition,
it submits that the Secretary General’'s decisioh3December 2007 —
which is the final decision on the complainant'®¢snd” appeal —
satisfied all of the complainant’s claims. They &dkierefore become
moot.
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Subsidiarily, the Federation contends that the si@ti not to
accept the complainant’s self-assessment and rat&sgnot arbitrary.
It submits that he was unwilling to follow the Setary General’s
instructions and that he did not provide the supprpected from him
to the Secretary General or the Finance Commisgiocording to the
Federation, the decision to rate the complainapgsformance as
“partially achiev][ing] expectations” was taken ‘@&fta long exchange
of notes and discussions between the Secretary réenad the
complainant starting in January 2005 i.e. well befine submission of
the proposal of self-assessment dated 2 March 20065 giving
ample opportunity to the complainant to expressvigs/s. Moreover,
there were good reasons for the complainant’s peeoce rating: his
requests for additional human and financial resesirgere excessive,
he refused to accept the solutions proposed bysédwoeetary General
and he insisted that he be allowed to distribuseréports to internal
and external parties without previously submittitlgem to the
Secretary General, contrary to the terms of theratl Audit Charter.

D. In his rejoinder the complainant submits that, bseaof the

Secretary General's failure to reconstitute the ntJoAppeals

Commission and to refer his appeal to it in a tinfakhion, he had no
other option but to file a complaint with the Trital. He denies having
refused to negotiate a compensation agreementhercantrary, he
requested and attended a conciliatory meeting.

He contends that, rather than pursuing formal gisary charges
against him for misconduct, the Federation gave &inegative rating
in order to retaliate against him for expressingagreement with the
Secretary General and for uncovering the seriongdtions placed on
the activities of the Risk Management and Audit arémpent,
mismanagement in the Secretariat and violationghef Financial
Regulations. He alleges that consequently his negedting amounts
to a disguised disciplinary measure and that he nwedsafforded the
due process guarantees foreseen in the Staff Reglaof the
Federation, the Code of Conduct for all Staff of tFRederation
Secretariat and the Tribunal’'s case law.
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He asserts that he did provide support to the Sggr&eneral and
the Finance Commission, but that they chose torgis repeated
warnings and not to convey them to the governindids of the
Federation. In his view, it was his responsibitity Head of the Risk
Management and Audit Department to decide who shoedeive his
reports and, in accordance with the Internal Aulitarter, his job
description, and the Code of Ethics for Internatidars, to inform the
governing bodies of any significant limitation péacon the activities
of his department. He also states that he neverahagpportunity to
discuss his performance rating with the Secretagpg®al prior to
submitting his appeal, despite his repeated regukastly, he asks the
Tribunal to order the Federation to produce varmasuments.

E. In its surrejoinder the Federation disputes theeviaice and
accuracy of the complainant’'s account of events @edounces his
attempt to “extend the scope of the matter” to qegiwhich are not
material to the issue of his performance appralsatiterates that the
complaint is irreceivable. It provides the copyasf e-mail exchange
between the complainant and the Secretary Gené&iehwghows, in its
view, that the latter was dissatisfied with the ptamant’s
performance, and some of the documents requestdtelmomplainant
in the rejoinder, indicating that other documeras be made available
to the Tribunal but not to the complainant for edehtiality reasons.

CONSIDERATIONS

1. The complainant is a former staff member of thedratbn.
He was Head of the Risk Management and Audit Depart for
a period of almost five and a half years until kppointment
was terminated on 13 July 2007 in the circumstarsets out in
Judgment 2854, also delivered this day, on the tamnmgnt’'s second
complaint.

2. On 24 October 2006 the Head of the Human Resources
Department informed the complainant that he hadn bgmnted
“a 0.5% merit increase in the range that applied [fas] 2005
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performance rating”. The increase was based onirsgraf “partially
achieved expectations”. The complainant, who haunddated his
proposed performance objectives in January 200%, Had not
discussed them with the Secretary General, hadd rbdie own
performance as having “fully achieved expectations”

3. The difference between the complainant and the eSagr
General as to the former's performance rating wais rasolved in
subsequent grievance proceedings and, on 15 Fgb@@07, the
complainant filed an internal appeal. Having reedino response, the
complainant sent an e-mail to the Registry of thiéunal, on 25 May
2007, which was also copied to the Secretary Gengteding that he
wished to file a complaint. He did so on 22 Jun@720seeking the
setting aside of the “partially achieved expectaiarating in his 2005
performance appraisal, the substitution of thisngatby a “fully
achieved expectations” rating, retrospective adjest of salary and
removal from his employment file of the negativeagisal and other
documents alleging misconduct and shortcomingssipérformance.

4. In the meantime, on 12 June 2007 the Secretary r@ene
wrote to the complainant expressing surprise athaiging filed a
complaint with the Tribunal and explaining that teday of more than
three months in referring his appeal to the Joippéals Commission
was the result of its not having been fully conéit! in that period. As
it happened, the complainant was informed by letter
of 19 June 2007 that a panel had been formed oduh@ 2007
to consider his internal appeal and, the partiegngafiled their
submissions, the appeal proceeded to finality. rAfeceiving the
report of the Joint Appeals Commission, the SenyeBeneral wrote
to the complainant on 13 December 2007 informing hhat he
had decided to substitute a “fully achieved expemta” rating for
the one in dispute and that his salary would beste{l accordingly.
Additionally, he informed the complainant that #emas no
correspondence or other documents applicable B0@S performance
rating in his employment file, except for the letteof
24 October 2006 informing him of his salary inceeasd his internal
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appeal, and that the letter of 13 December 2007dvoe substituted
for the letter of 24 October 2006.

5. The Federation filed its reply in these proceedirays
14 December 2007 contending, amongst other thirlgat the
complaint is irreceivable on the basis that the mlamant filed his
appeal brief with the Joint Appeals Commission 6nJane 2007. It
also contends that the complaint is irreceivabléhenground that the
complainant’s claims have been fully satisfied. THexleration does
not contend that, when he filed his complaint, toeplainant had
failed to exhaust the internal remedies then abksleo him. Nor does
it deny that he falls within Article VII, paragra@) of the Tribunal's
Statute which allows for a complaint to be brougdirectly to the
Tribunal if no decision has been made within sixtgys of the
notification of a claim. Rather, what it contends effect, is that, by
filing his submissions with the Joint Appeals Corssinn, the
complainant elected not to proceed with his compldiefore the
Tribunal.

6. Itis fundamental that a litigant cannot pursuegame claim
before different adjudicative bodies at the samsetiNormally, the
litigant will be forced to elect the forum in whidte or she intends to
proceed. That did not happen in the present caseetNeless, the
complainant pursued his internal appeal to finadibg, thus, must be
taken to have elected to pursue internal remedibgrr than to proceed
at that stage before the Tribunal on the basisiafmplied rejection of
his internal appeal. However, that does not meanttie complaint is
irreceivable.

7. The earliest date at which the complainant canaken to
have elected to pursue internal remedies is 19 206@ when he was
informed that the Joint Appeals Commission had b&emed to
consider his appeal. His complaint had already bided and it was
receivable pursuant to Article VII, paragraph 3, thie Statute.
Moreover, he then had a cause of action, as his ¢las not satisfied
until 13 December 2007.
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8. Even though the complaint became without object on
13 December 2007, it was receivable when filed thirdcomplainant
then had a cause of action. Accordingly, he istledti in these
circumstances, to the costs associated with itgfileven though not
requested in the complaint. However, he is nottledtito costs in
respect of subsequent pleadings which were filger &fis decision to
pursue his internal appeal. There will be an awafrdosts in the
amount of 500 Swiss francs, but the complaint matberwise be
dismissed.

DECISION

For the above reasons,

1. The Federatioshall pay the complainant’s costs in the amount of
500 Swiss francs.

2. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 14 May 2008 Seydou Ba,
President of the Tribunal, Ms Mary G. Gaudron, Wesident, and
Ms Dolores M. Hansen, Judge, sign below, as dath€ine Comtet,
Registrar.

Delivered in public in Geneva on 8 July 2009.

Seydou Ba

Mary G. Gaudron
Dolores M. Hansen
Catherine Comtet



