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107th Session Judgment No. 2850

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr P. V W. agdinthe
European Organisation for the Safety of Air Navigiat(Eurocontrol
Agency) on 16 May 2008 and corrected on 23 June,ABency’s
reply of 17 October, the complainant’s rejoindeR@fNovember 2008
and Eurocontrol’s surrejoinder of 13 March 2009;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decmé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a Dutch national born in 1975,ngdi
Eurocontrol on 1 December 2003, at grade C5, capaointment for a
limited period of three years. He performed theiedutof Clerical
Assistant in the Sickness Insurance Departmenthef Maastricht
Upper Area Control Centre.

His first appraisal report covered 2004. The ovemabessment
section indicated that his performance did notyfutheet all the
requirements of his job and that an improvement plas needed. On
15 December 2005 the Director of the Maastricht t@eisent an
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internal memorandum to the Director of Human Resesiin which he
proposed that the complainant’s contract be exekifoleanother year,
i.e. until 30 November 2007, in order to see whe#my improvement
was taking place. On 11 January 2006 the complésaantract was
therefore extended for a year. In the appraisabrtefor 2005 the
complainant received the same overall assessmeint the previous
report. The assessment in the report for 2006 @&elicthat, in general,
he had failed to meet the requirements of his post.

On 18 July 2007 the Director General, considerhay it was not
in the interest of the service to renew the appoémt of the
complainant, whose performance was unsatisfactiegided that this
appointment should expire on 30 November 2007. Okugust the
complainant submitted an internal complaint agaihis decision, in
which he argued that no reasons had been adduc#dtfat “contrary
to practice” he had not been given one year’s aaifc¢he non-renewal
of his contract and that his appraisal report2fifs5 and 2006 had not
been finalised. He requested the cancellation «f tiecision, the
conversion of his appointment into an appointmemtan unlimited
period and the opening of an investigation intcakament by one of
his superiors. He was informed in writing on 11 Bmber 2007 that a
preliminary investigation of his complaint of hasagent would be
conducted.

In its opinion of 25 January 2008 the Joint Comeeittor Disputes
unanimously found that sufficient reasons had bedsguced for the
decision not to renew the complainant’s contraghces it was
predicated on his unsatisfactory performance asleeged by his
appraisal reports. Two of its members recommentatithe internal
complaint should be dismissed as unfounded, wharea®ther two
recommended that the complainant’s contract shioellcenewed for a
year to allow “the finalisation of all the proceeds under way”. These
two members questioned the nature of the compléseontract — the
fact that he held a contract for a limited rathehan
an unlimited period — and also considered thatapglicable period
of notice had not been respected. The Director winéh Resources
notified the complainant by a letter of 20 Febru&g08 that his
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internal complaint had been dismissed as legalfpunded. That is
the impugned decision.

On 25 April 2008 the Director General wrote to doenplainant to
inform him that, having studied the report of thevdstigation,
he had decided not to take any further action @ damplaint of
harassment and that the case was therefore closed.

B. The complainant acknowledges that his appraisairtdpr 2004

contained several critical comments, but emphadfsssthe Director
of the Maastricht Centre stated in the internal me@mdum of

15 December 2005 that his performance was gooduHmits that the
decision not to renew his contract was taken befuse appraisal
reports for 2005 and 2006 had been finalised andorizach of
Annex X to the General Conditions of Employment &wing

Servants at the Eurocontrol Maastricht Centre, wBigts forth special
provisions of the Staff Regulations applicabledovants appointed for
an undetermined or limited period from 1 May 206 takes the
Director General to task for having dismissed higrinal complaint
despite the divided opinion of the Joint Commifi@eDisputes.

The complainant asks the Tribunal to set asidedién@sion of
20 February 2008 and to rule that the Agency teateih his
appointment “unlawfully”. He claims 25,000 eurosdat,500 euros
respectively in compensation for the material aratahinjury which
he believes he has suffered, together with intetesdtly, he claims
costs in the amount of 5,000 euros.

C. Inits reply the Agency gives its version of thetfa It states that
in February 2006 the complainant was questionethbyDirector of
the Maastricht Centre in connection with some taeisnails which
had been sent from his professional e-mail add@ssl0 July he was
questioned by the Director General; according t® #gency, the
complainant then admitted to being the author & #mails in
question. He was informed on 5 October that theddr General had
decided to refer the matter to the Disciplinary Bipahe complainant
secured the postponement of the hearing until 6uaep 2007 .
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The Agency adds that the complainant was absent work on
health grounds from 26 January until 30 Novembed72Ghe date
on which his contract expired. However, the doctehom it
had instructed to conduct a health examination idensd that
the complainant was fit for work. As the complaihagisputed
this doctor's findings, an Invalidity Committee wa®nvened in
accordance with Article 59(3) of the General Caodg of
Employment, but this committee could not be sebegause the doctor
designated by the complainant refused to partieipaffter
14 March the complainant's absence was no longeered by a
medical certificate. The home visit which was oligad could not take
place because the complainant was absent. He weas tinged
to report to the examining doctor, which he didyoafter he had
been informed that if he failed to do so his renmatien would be
suspended. The disciplinary proceedings could ooalgead in these
circumstances.

Eurocontrol contends that the reasons adducedéodécision of
18 July 2007, though succinct, met the requiremesitablished by the
Tribunal’s case law. It stresses that the compidinaew that his
performance had consistently been deemed unsatisfagince 2004
and that his performance in 2005 and 2006 wouldrbeial for any
renewal of his contract. Moreover, it points ougtthdisciplinary
proceedings had been instituted against the conglaifor acts
incompatible with the dignity of his office and dily to sully the
Agency’s reputation. It also draws attention to th@mplainant’s
absenteeism and especially to his unauthorisedneés®r two and
half months. It maintains that he had no right toeaewal of his
contract and that the Director General had sufficigrounds for
considering that it was not in the interest of seevice to renew his
appointment. In the Agency’s opinion, since theugmed decision lay
within the Director General’s wide discretionanttaarity, it is subject
to only limited review by the Tribunal.

The defendant states that it is not bound to give year’s notice
before the non-renewal of an appointment. AnnexoXhie General
Conditions of Employment mentions notice only ire tkevent of
premature termination of an appointment. The Aggmuiynts out that
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the complainant was notified of the decision ofJL8y 2007 almost
four and a half months before the one-year extensfohis contract
expired, which is perfectly reasonable and theesbomsonant with the
case law. It emphasises that the complainant hed appointed for a
limited period, contrary to the unsubstantiatededsms of two

members of the Joint Committee for Disputes.

The Agency admits that the appraisal report for52@as not
given to the complainant for a second signature tandnable him,
if appropriate, to request its referral to the go@ommittee on
Appraisals, but it considers that this does notalidate the
assessments which it contained. The report for 2086 sent to the
complainant’s home address in order that he migbtig fill in the
relevant sections and make any comments. Howerergply to a
reminder from the head of his unit, he indicatedwiriting that he
refused to return it.

D. In his rejoinder the complainant asserts that ict fae worked
for the Agency as from 1 October 2001 as a tempoeanployee
and that his working relations with his immediatiperior were always
“very difficult”, which affected his health. He asldthat at the
beginning of 2007 his state of health deterioratmhsiderably
owing to harassment by his immediate superior &ed“tdo nothing
attitude” of his second-level superior. He sayd tteasupplied several
medical certificates, which he annexes to his sabimmns, but the
Administration “improperly withdrew” all his annudave and then
“withheld payment of his salary for June 2007". iddicates that by a
decision of 7 November 2008 the Agency paid all dnswual leave,
although until then it had always refused to do so.

The complainant maintains that no reasons have adaemnced for
the impugned decision. He asserts that his perfocmawas
satisfactory and that “his output was excellenté Brgues that his
immediate superior used his appraisal reports tacken his name”
and that although his other superiors were awathigfsituation, they
did not react.
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The complainant emphasises that his duties wera ddsting
nature and that he should therefore have been rpgoifor an
undetermined period, in accordance with Chaptefr Anmex X to the
General Conditions of Employment. He also considhes he was
entitled to reasonable notice. He points out titiioagh Article 5(4)
of Annex X stipulates that the period of notice nmt begin to run
during sick leave, he was notified of the decigdri8 July 2007 while
he was on sick leave.

The complainant contends that the appraisal refmrt2005
was never given to him to sign a second time aatlib has therefore
never been able to request its referral to thetJGmmmittee on
Appraisals, as the Agency itself acknowledges. ¢teived the report
for 2006 while he was on sick leave and he was lenab react
appropriately to the assessments it contained.

He comments that no disciplinary board has beewarwed and
that the accusations regarding the improper ushiofprofessional
e-mail have never been proved; moreover he hasrnead an
opportunity to prove his innocence.

E. Inits surrejoinder the Agency acknowledges thatdbmplainant
worked at the Maastricht Centre between 2001 ar@8,2but points
out that his situation was then governed by Dutabolr law. It

underlines that he did not challenge his appointnfen a limited

period either in 2003 or when it was extended. &igument in this
connection is therefore irreceivable and irrelevdhtadds that an
organisation is at liberty to grant appointmentsafdimited period as it
sees fit. In other respects the Agency maintaiasatijuments which it
put forward in its reply.

CONSIDERATIONS

1. The complainant was recruited by Eurocontrol on
1 December 2003 for a limited period of three years

The first appraisal report on his work, covering 2004 calendar
year, showed that his performance was deemed tanbatisfactory.
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Although the report indicated that the complaint@antdled a sufficient
number of claims, it contained various critical eeks about his poor
knowledge of French, his negative attitude to adstriative tasks, his
failure to observe rules on working hours, his frexp absences from
work and his intensive use of the Internet for @ievpurposes during
working hours.

In an internal memorandum of 15 December 2005 te th
Director of Human Resources, the Director of theaMecht Centre
nonetheless proposed a one-year extension of timeplamant’s
appointment in order to see whether any improvenvess taking
place. The complainant’'s contract was thereforeeraded until
30 November 2007 by a decision of the Director Ganeof
11 January 2006.

2. However, the complainant’s appraisal report for208hich
was drawn up in April 2006, echoed the earlieriasin of his work
and even recorded a drop in the number of claimglled by the
complainant compared with the previous year.

In the meantime the complainant had been questiooed
8 February 2006 by the Director of the Maastrickeihtte, who had
asked him to explain how it had come about thaistasmails had
been sent to an Internet forum from his profesdierraail address. As
the complainant subsequently admitted to being #uwthor of
these messages, he was informed on 5 October B@0éhe Director
General had decided to refer his case to the Disary Board.

Having secured the postponement of his hearing¢congplainant
was summoned to appear before the Board on 6 Fgh2087, but
in the event he was on sick leave as from 26 Jgrn2@07, and this
leave was extended continuously until 30 Noveml&72 Thus, the
complainant never returned to work at Eurocontedbbe his contract
expired. The Organisation, which doubted the gesngss of this sick
leave and the successive extensions thereof, hadcamplainant
examined twice, on 29 January and 15 June 200&,dxnctor who on
both occasions considered that he was fit for wbhe Agency further
submits — while not establishing this irrefutably view of the
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evidence furnished by the complainant in this catinoa — that his
absence from 14 March to 31 May 2007 was not ptpmavered by
medical certificates. As will be shown later, thgeficy did not follow
through on proceedings which might have made isiptes to compel
the complainant to return to work by referring ttspute to the
Invalidity Committee. As a result, it was never gibke to pursue the
disciplinary proceedings initiated against him.

3.  On 20 June 2007, while the complainant was on lgiake,
his appraisal report for 2006 was sent to him athime address in
order that he might add any comments he wished aemThe
assessment of his merits was even worse than ipréhaous reports
inasmuch as the overall assessment placed hirthddirst time, in the
lowest category of the evaluation scale used byAtiency.

The complainant was again asked to submit his carsman this
report on 13 July 2007, but he declined this indtaand informed the
Agency in an e-mail of 18 July that, on the advidehis union, he
refused to take any steps which might be detrinmhémtiais interests.

4. By a decision likewise dated 18 July 2007 the Doec
General terminated the complainant's appointmerth weifect from
30 November 2007, which meant that his contract ldvowt be
renewed on its expiry.

Pursuant to Article 91 of the General ConditionsEafiployment
the complainant filed an internal complaint agaittés decision on
8 August 2007. This complaint was examined by thietJCommittee
for Disputes on 22 November 2007. The Committegeidsa divided
opinion. Although two of its members proposed ttiet complaint
should be dismissed as unfounded, the other twammeended that the
complainant’s contract should be renewed for a yearder to permit
the “finalisation of all the proceedings under way”

On 20 February 2008 the Director of Human Resoui@eg on
behalf of the Director General, endorsed the formiewpoint and
dismissed the internal complaint. That is the dexiswhich is
impugned before the Tribunal.
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5. It must be pointed out that, although the complaina
principally seeks the setting aside of the decisioh to renew his
contract, he is not asking the Tribunal to orderrRinstatement within
the Organisation. He is, however, claiming compgasamounting to
25,000 euros and 12,500 euros respectively for
the material and moral injury which he considerhas suffered. He is
also requesting that interest be added to theses sam that
the Organisation be ordered to pay him costs in dheunt of
5,000 euros.

6. According to firm precedent, a decision not to kereefixed-
term contract lies within the discretion of the amgsation concerned
and may be set aside only if it was taken withoutharity, or in
breach of a rule of form or of procedure, or wasedohon an error
of fact or of law, or if some essential fact wasmeoked, or if a
clearly mistaken conclusion was drawn from the ena#, or if it is
established that there has been abuse of auth&titghermore, the
Tribunal has consistently held that when a contiachot renewed
on account of unsatisfactory performance, it willt rsubstitute its
own view of the complainant’s fitness for duty file organisation’s
assessment (see, for example, Judgments 1262, dnderd 1741,
under 11).

7. In the present case the complainant essentialljngskihat
no reasons were adduced for the decision not tewdris contract,
that insufficient notice was given and that theislea was predicated
on appraisal reports which were drawn up underwmmlaconditions.
These pleas, all of which relate to formal or pchoal flaws, come
within the scope of the Tribunal's power to reviawdecision of this
kind.

8. The plea that no reasons were adduced cannot bptadc

According to the terms of the impugned decisiomegted on the
consideration that “it [wa]s not in the interesttbé service to renew
the appointment of [the complainant], whose pertoroe [wals not
satisfactory”. In the instant case this reasorhoaigh succinct, was

9
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quite sufficient to inform the complainant — who svanoreover
perfectly aware of the criticism levelled at hinofthe grounds for this
decision and, in particular, to enable him to appegainst it. It
therefore satisfies the requirements of the Tribsrase law on the
subject, which does not require that the reasomns afodecision
must necessarily be stated in the decision itselé (Judgments 1750
and 1817).

9. The complainant’s contention that he should haenlggven
one year’s notice of the decision not to renewduistract is equally
unfounded.

Article 10 of Annex X to the General ConditionsErployment,
concerning special provisions of the Staff Regatai applicable to
servants appointed for an undetermined or limitedoa from 1 May
2002, indicates that in fact no notice of non-realel required where
an appointment for a limited period ends on thetremtual expiry
date. Relying on another article of the annex,dbmplainant argues
that his initial appointment ought to have been darundetermined
period since his duties were of a lasting naturewéler, as he was
recruited under a contract for a limited period sitsiation is in any
case governed by the provisions applicable to soalfracts, and even
on the assumption that his post should normallyeHaaen filled by a
servant appointed for an undetermined period —hytds can be seen
from Judgment 1450, is not a matter which the Tm@duwvill review —
this fact by itself could not lead to a redefinitiof his appointment.
Furthermore, it should be noted that, in the ewdntermination of
service of a servant appointed for an undetermpexitbd, Annex X
stipulates that at least six months’ notice musgilsen.

Thus, in reality the Organisation’s sole obligatierand indeed
this would be required by the Tribunal’'s case laxgrein the absence
of a statutory provision — was to give the commain“reasonable
notice” in order that he might exercise his rigtitappeal and take
whatever action might be necessary (see, inter dlidgments 2104,
under 6, and 2531, under 9). In this case the idecisot to renew
the complainant’s contract, issued on 18 July 280d effective as of
30 November, preceded his actual separation frawiceeby more

10
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than four months. The Tribunal is of the view thathe present case
that period of time was long enough for it to bemed to comply with
this requirement.

10. By contrast, the plea that the appraisal reportierpinning
the impugned decision were drawn up under unlawésiditions is
well founded.

When, as in this case, an organisation is mindedetose the
renewal of an official's appointment on the grounttl&it his/her
performance is regarded as unsatisfactory, the leaseequires that
it take into consideration reports appraising therite of the person
concerned (see, for example, Judgments 1351, uhtieor 2096,
under 13). Furthermore, these appraisal reports matsirally have
been drawn up in accordance with the procedureyeyplwithin
the organisation and especially in compliance witistructions
designed to ensure the adversarial nature of fhartieg process (see,
in particular, Judgments 1741, under 15 and 1621012, under 20
and 21).

Although, as stated above, the Tribunal has ontytéid power to
review an organisation’s assessment, it must emdeao ascertain
that the conditions established by its case laweHh#men respected in
order to be sure that this assessment rests ablesland objective
information.

11. In the instant case the complainant’s last two aigpf
reports preceding the disputed decision were tfms2005 and 2006,
which, as can be seen from the chain of evenedliabove, had both
been drawn up after the decision of 11 January 200éxtend his
initial contract for one year. It is therefore cldhat these reports
formed part of the vital information on which theganisation had to
base its assessment of whether his appointmenticstoeu renewed
after this extension.

It must, however, be noted that these two appraispbrts
were drafted under conditions which did not compljth Rule

11
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of Application No. 3 of the General Conditions ompaoyment
concerning the drawing up of such staff reports.

12. The appraisal report for 2005 indicates that theplainant
had requested, as he was entitled to do, that ingctdsuperior's
assessment should be reviewed by his second-laye¢risr as
countersigning manager. In addition, he had respdntb the
assessment of his performance by providing commieanidich asked
for an interview with the countersigning manageis Iplain from the
file that the appraisal procedure was interrupteitha point, although
the Organisation should normally have passed therrdack to the
complainant so that he would have been able at teashallenge it
before the Joint Committee on Appraisals.

13. The Organisation acknowledges in its submissiolisoagh
it does not explain the causes of this anomalyi thiz effectively
deprived the complainant of the possibility of refeg the matter to
the Joint Committee on Appraisals, but it argues this circumstance
does not invalidate the findings regarding his ganfance which are to
be found in the appraisal report in question.

Obviously the Tribunal cannot concur with the Orngation’s
argument, which is tantamount to negating the Cdtesis review
role. The Organisation set up such a joint bodyrtavide the Director
General with an opinion on the accuracy of a stadfnber’s appraisal
in the event of disagreement, precisely in ordeeriable the person
concerned to challenge the content of these apyisai$ necessary by
questioning the viewpoint unilaterally expressedhis/her superiors.
Moreover, Article 8 of the above-mentioned Rule [8oemphasises
that this committee’s opinion shall “inter alia cem[...] the respect
for the spirit of equity and objectivity which mustevail in the
preparation of the appraisal”. In the present c#lse,fact that the
complainant was thus deprived of the possibilitha¥ing the disputed
appraisal reviewed by this body implies that theparation of the
report in question was procedurally flawed.

12
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14. The Organisation asserts that it did transmit tppraisal
report for 2006 to the complainant, because it géatdocument to his
home address owing to his absence on sick leateabhe informed it
in the above-mentioned e-mail of 18 July 2007, hentrefused to
forward his comments. It considers that the hiatughe normal
assessment procedure therefore resulted from tineluco of the
complainant himself, and it infers from this tha has no cause to
complain of this in the context of the present pextings.

However, the complainant, who stresses that heowasck leave
at the time, submits that his state of health magepossible to react
in an appropriate manner to the assessments cedtairhis appraisal
report. This may be regarded as a legitimate reafwn the
complainant’s refusal to send his comments to thgaflsation at the
time in question.

15. The Tribunal is well aware that in this case theedgy had
reason to doubt the validity of the medical cestifes produced by the
complainant to justify his sick leave, given thia¢ texamining doctor
had twice concluded that the complainant was fitwork. However,
as the Organisation itself notes, in these circantds, pursuant to
Article 59(3) of the General Conditions of Employmheit ought to
have submitted the dispute arising from the cotifigc medical
opinions to the Invalidity Committee. Moreover, tle®idence on
file shows that the complainant himself had expyesequested
the convening of this committee in a letter of 1@ne 2007
accompanying a certificate from his attending ptigsi which
disputed the examining doctor’s findings. The Oigation provides
no evidence showing that it took any steps in thigction. It merely
contends that it tried to set up an Invalidity Coittee after the
medical examination on 29 January 2007, but thahatt juncture its
efforts were thwarted by the fact that the doctesignated by the
complainant refused to participate. This circums¢éaalone was not
sufficient to exempt the Organisation from takihg tequisite steps to
convene the Committee if it intended to secure tdeseent of the
dispute arising from the fresh medical examinatmnducted on
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15 June 2007, which concerned a period for whielctimplainant had
another medical certificate, albeit issued by #edint doctor.

Since no such action was taken, the Tribunal woll question
the probative value of the medical certificates doiced by the
complainant and will therefore dismiss the Agenoytmtention that
the complainant was responsible for the unlawfulditions in which
the report in question was drawn up.

16. In addition, the Tribunal notes that, in light dfet need
to provide the complainant with the reasonable goerof notice
mentioned above, the appraisal report in questi@s Worwarded
to him much too late for him effectively to be alle enjoy the
safeguards of having his assessment reviewed bgdhetersigning
manager and the Joint Committee on Appraisals. éldms manner of
proceeding did not comply at all with the rulesigeed to ensure the
adversarial nature of the process of drawing upaiggl reports.

The appraisal report for 2006, like the report 2005, was not
therefore drawn up in compliance with the applieatbiles.

17. It may be concluded from the above that the Directo
General’s decision of 18 July 2007 not to renew ¢benplainant’s
appointment was based on an appraisal of the camapis
performance which was tainted with procedural flaws

This decision, and likewise that of 20 February @ismissing
the complainant’s internal complaint against it,sintherefore be set
aside.

18. The complainant is entitled to compensation fotradl injury
caused by these decisions. The fact that Eurodotfiug unlawfully
refused to renew the complainant’s appointment hen ldasis of an
improper assessment procedure undeniably causechbial injury. It
also caused him material injury, but in this regard
the Tribunal notes that, regardless of the dispaigplaisal reports,
the complainant’s overall performance as documerntedhe file
obviously makes it highly improbable that the Origation would

14
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have had any wish to renew his appointment, evés decision had
been taken lawfully. In the circumstances of theecahe Tribunal
therefore considers that the complainant’s claioncbmpensation are
exorbitant and that all his real injuries causedhsyunlawful decision
taken in his case may be fairly compensated by dingihim the sum
of 10,000 euros, which includes interest.

19. Since his complaint is partly well founded, the pdamant is
entitled to costs, which the Tribunal sets at 2,80(s.

DECISION

For the above reasons,

1. The decisions of the Director General of Eurocdntfol8 July
2007 and 20 February 2008 are set aside.

2. The Agency shall pay the complainant 10,000 eurelich
includes interest, in compensation for the injurifered.

3. It shall also pay him costs in the amount of 2,8600ps.

4. All other claims are dismissed.

In witness of this judgment, adopted on 7 May 20@9,Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jeadgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €pmegistrar.

Delivered in public in Geneva on 8 July 2009.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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