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107th Session Judgment No. 2845

THE ADMINISTRATIVE TRIBUNAL,

Considering the fourth complaint filed by Mr A. dgainst the
Universal Postal Union (UPU) on 9 April 2008, th®Ws reply of
20 May, the complainant’s rejoinder of 2 July, th&ion’s surrejoinder
of 22 September, the complainant’s further submissof 12 October
and the Union’s final comments thereon dated
12 December 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are set out in Judg@wti, delivered
on 9 July 2008, concerning the complainant’s ficnplaint. Suffice it
to note that the complainant joined the InternatioBureau of
the UPU in 1987 and that he held the position ofnddger of the
“Postal Economics” Programme, at grade P 5, in EHu®nomic
and Regulatory Affairs Directorate from 1 SeptemB601 until he
was transferred, with effect from 1 August 2006the newly created
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post of Coordinator of the “Acts of the Union” Pragime. A large
proportion of his duties were directly related be tactivities of the
Universal Postal Congress.

According to Article 9.8, paragraph 2, of the UPUaff
Regulations, “[s]taff members appointed betweemrdudry 1973 and
31 December 1989 shall not be retained in activeicse beyond the
age of 60 years. The Director General may, inkerést of the Union,
extend this age limit in exceptional cases.”

On 19 March 2007 the complainant filed his firgethcomplaints
with the Tribunal and the UPU received notificatitilereof on
14 June. On 27 June 2007 he attended a meetingeaHuman
Resources Directorate to discuss arrangementsdaetirement, as he
would reach the statutory retirement age on 30 2008. He pointed
out in the course of the meeting that the Directeeneral
had offered, during a conversation in late May 20@6retain him
in service after the Congress, which was scheddited August-
September 2008, an offer that he had accepted sioaeily, while
stating that he would give his final decision iredwourse. By a letter
of 28 June 2007 the complainant was informed that Director
General intended to confirm his statutory datestifement. By a letter
of 29 June 2007 to the Director General, whichsedghat of 28 June,
the complainant confirmed his acceptance of the Ma@6 offer,
referring to a tradition whereby staff members whetatutory date of
retirement falls during a Congress year can rermagervice until the
end of the year. He added that Congress was, iniéng a “special
event”.

In a letter of 13 July 2007 the Director Generalicated to
the complainant that no formal decision had be&enao defer his
statutory date of retirement. He further stated bangress did not
constitute an exceptional case calling for defewhlthe date in
question. By a letter of 10 August 2007 the conmaat asked the
Director General to review his decision, arguingttn oral offer is no
less valid than a written one and asserting thatDimector General’s
refusal to honour his offer constituted retaliatfon his filing of three
complaints with the Tribunal, given that a numbérs@aff members
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had been granted a deferral of their retirement e.dat
An attempt was made subsequently to reach a setilerof all
disputes. On 8 October 2007 the Director Generatena letter to the
complainant expressing regret that this initiatiweas not successful”
and confirming his decision not to extend his s vi

The complainant filed an appeal with the Joint Agp&€ommittee
on 15 October 2007. In its report of 8 January 2008
the Committee found that the complainant’s argusént support
of a deferral of his date of retirement were withowerit and that
the Director General's decision could be upheldiceaiit was his
prerogative to decide whether to defer the retirgmeate of a
staff member in exceptional cases and in the istepé the Union.
By a letter of 11 January 2008 the Director Genanfdrmed the
complainant that he was maintaining his decisiomatTis the
impugned decision.

B. The complainant submits that the decision not tderdénis

retirement date constitutes an abuse of authdtdgy.claims to have
been sidelined since the arrival of the new Dire@eneral in 2005
and maintains that his working relationship wite thtter deteriorated
after he refused to be transferred to his currest.fHe contends that
the Director General gave no rational and legitevetplanation for his
refusal to act on his offer to defer the date & t@tirement. In his
opinion, the Director General’'s decision was n&etain the interest of
the Union but rather “to get rid of a troublesontaffs member

as quickly as possible”. The Director General’'s lamptions for his

decisions of 13 July and 8 October 2007 were lacaince he merely
asserted that Congress did not constitute an egoaptcase requiring
deferral of his statutory date of retirement. Acliog to the

complainant, this statement is inconsistent with Bhrector General’s
argument in support of his decision to transfer,hithich emphasised
the “strategic importance” of the duties entrustechim, duties that
called for the application of his “unique and invable” competences.
He finds the decision not to postpone his retirdmentil after

Congress to be arbitrary inasmuch as his competeseemed to be
essential both during the session and in the fatigumonths. It is
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during this period that plans to amend, developiseeand ratify the
Acts of the Union are discussed and these are areashich,
according to the Director General himself, his cetepces are
“exceptional”’. Moreover, the complainant infersrirahe terms of the
decision of 8 October 2007 that it was “dependemtthe outcome of
the attempt to reach a settlement of all pendisgudes. As he sees
it, the Director General did not act in the intéres the Union but
retaliated against him for having refused to witlvdrhis first three
complaints.

The complainant further alleges that there has beeequal
treatment and points out that two staff members wdached the
statutory retirement age before the 2008 Congremse wranted a
deferral of the date of their retirement. He refiershis connection to
the “long-standing tradition” of extending the seevof staff members
reaching retirement age during a Congress year.

The complainant requests the setting aside of #wsibn of

11 January 2008 and the extension of his servitié 3t December
2008. Should such an extension no longer be pesditd asks the
Tribunal to order the UPU to pay him all the saland benefits to
which he would have been entitled if his service baen extended
until 31 December 2008, together with interest ragnfthe dates on
which the sums in question would have fallen dunel t restore his
pension entitlements for the period from 1 July8loDecember 2008.
In either case he claims moral damages in the ahwfut0,000 Swiss
francs, as well as an equitable award of costs.

C. The UPU argues that the complaint is irreceivablehe extent
that the complainant has filed new claims before Thibunal for the
award of financial compensation in the event thaisino longer
possible to extend his service, as well as monaladges.

The Union points out that in May 2007 the DirectdrHuman
Resources, further to a request from the Directendgal for the
development of forward-looking staff managementtipalarly with
respect to retirement, submitted a strategy doctimenretirement
planning which provided, inter alia, for the traarsdf knowledge. To
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achieve that aim, the planning procedure had taniiated at least

six months before the date of retirement. The URplains that since

the complainant had not filed an official request fleferral of his

retirement date, the Director of Human Resouroestéid his case “in
accordance with [that] strategy [...] and bearingnind the fact that it

was a Congress year”; it was therefore approximaiee year before
the complainant’s retirement date that the Directwrsidered his case
and invited him to attend the meeting held on 2% X007.

The UPU contends that the decision whether or pogrant
an extension of service to a staff member reaching statutory
retirement age falls within the Director Generalfiscretionary
authority, and that the fact that a number of ostaff members were
granted such extensions is immaterial. It denies dkistence of a
practice of deferring the date of departure offatambers reaching
the statutory retirement age during a Congress gedrstresses that
each case of deferral has been dealt with on avido! basis.

The Union disputes the charge of abuse of authovithile it
understands the complainant’s wish to participat€angress one last
time, it argues that what is at stake is his pebkimerest and not that
of the organisation. It points out that all docutseand proposals
submitted to Congress, which was to open on 23 2008, had to be
either finalised or in the process of finalisatioy 30 June 2008, the
complainant’s date of retirement. Moreover, as Cesg may be
regarded as the beginning of a new cycle, the Rirégeneral felt that
the Union’s interest would be best served if the iogcle were to be
prepared with other staff members.

The UPU asserts that, contrary to the complainastigtention,
the attempt to reach a settlement should be vieagegh act of sound
administration and not as evidence that the impdgdecision is
arbitrary.

D. In his rejoinder the complainant maintains that tligims are
receivable. He affirms that his claim for moral dmms was
“implicitly contained” in his internal appeal an@iat his claim for
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financial compensation is neither new nor unrelatedhis principal
claims.

The complainant also presses his pleas. He descrihe
Union’s change of attitude to the extension of $ésvice as “quite
incomprehensible” but recalls that it coincidedhathe UPU’s receipt
of his three previous complaints.

He states that on 29 June 2007, i.e. one year éogierstatutory
retirement date, he formally accepted the offepastpone it; in his
view, the Union therefore shows bad faith when l&ims that he
filed no official request for deferral of his retinent. He points
out that the Director General has never denied qmiog such a
deferral or explained why it was precluded by famvioking staff
management.

The complainant challenges the Union’s statemeattdbcuments
for submission to Congress had to be either figdlisr in the process
of finalisation by 30 June 2008, because preparatmrk was still
under way on the date on which he filed his rejemdHe adds that
shortly before the opening of Congress the Intégwnat Bureau
usually receives amendments to the proposals ammpoped
reservations to the final protocols which have & dealt with. He
further points out that Congress represents theeclaf one cycle
before constituting the opening of a new cycle, ceethe UPU’s
practice of extending the service of staff membel® so request
during Congress years.

The complainant asserts that the Union never made amy
settlement proposal and that, contrary to its states, negotiations in
fact never even commenced.

E. In its surrejoinder the UPU reiterates its positemmd rebuts the
complainant’s arguments, especially those concgritre lack of
negotiations. It draws the Tribunal's attention faxts that have
occurred since the filing of its reply, for instanthe sending of an
e-mail by the complainant to all staff members loé international
Bureau although he had not obtained the authasisatequired
by administrative circular (PER) No. 023/Rev.3. Témail, just like
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others sent by the complainant to representatifeRIU member
countries, sought to tarnish the Director Genera|zitation.

Citing the letter of 13 July 2007, which excludée fpossibility
of any provisional or final agreement on the quesif deferral of
the complainant’s retirement date, the Union chhgiéss the latter's
allegation that the Director General had offeredeferral in May
2006.

The UPU denies the existence of a link betweercdmeplainant’s
filing of his three previous complaints and the tmeg of 27 June
2007; it points out in this regard that the commpdait had already
announced his intention to bring the matter befoeeTribunal in early
2007.

The Union emphasises that the complainant’s re&rémon
30 June 2008 had no impact on the proceedings n§i€es. Arguing
that the complaint is an abuse of process bec#aisele purpose is to
cause it harm, the UPU asks that the complainaotdered to pay the
costs of the proceedings.

F. In his further submissions the complainant questibhe relevance
of the information regarding the e-mails that hetsed contests the
Union’s version of the facts in this regard.

G. Inits final comments the UPU maintains its argutaelt clarifies
its version of the facts regarding the disputedaéian

CONSIDERATIONS

1. The complainant’'s career path at the UPU and fatevant
to this case are set out in Judgment 2747, to wigfdrence should be
made.

2. The complainant claims that during a conversatmriaie
May 2006 the Director General had proposed defgttie date of his
retirement, which was scheduled for 30 June 2068), 81 December
2008, i.e. until after Congress. He adds, howetlest no formal
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decision was taken at the time and that he hadveséhe right to give
a firm answer in due course. He states that higtiosls with the
Director General deteriorated after he refusedeadrhnsferred with
effect from 1 August 2006 to the newly created mistoordinator of
the “Acts of the Union” Programme. The dispute iagsfrom this
refusal prompted him to file his three previous ptaints with the
Tribunal.

On 27 June 2007 a meeting was held on the subjetheo
complainant’s retirement. He was informed by leti€28 June 2007
that the Director General intended to confirm hegigory retirement
date, i.e. 30 June 2008. In a letter dated 29 200€ the complainant
announced that he confirmed his acceptance offthe to extend his
service because, as he put it, Congress was aidspeent”.

On 13 July 2007 the Director General, referring ftize
conversation in May 2006, informed him that no fatndecision
regarding the extension of his service had beepntaknd that he
did not consider in this instance, and in the lighthe forward-looking
staff management mechanism, that Congress coestiaut exceptional
case requiring deferral of his statutory retiremgate. On 10 August
the complainant requested that the Director Genesslew this
decision. The latter confirmed it on 8 October. Thant Appeals
Committee, to which the matter was referred on IHober 2007,
submitted its report on 8 January 2008, concludivag the Director
General could maintain his decision.

The complainant asks the Tribunal to set aside dbeision
of 11 January 2008 whereby the Director General ntaaied
his decision not to defer his retirement date amddtaw all the
appropriate consequences. He puts forward two jahesigpport of his
complaint, namely abuse of authority and breachhef principle of
equality of treatment.

3. The complainant asserts that the decision not tenexhis
service until 31 December 2008 constituted an abtiseithority since
it “was not based on objective criteria relatedh® UPU’s interest but
on personal considerations arising from the legatgedings [he had]
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initiated [...] and the deterioration in his workinglationship with [the
Director General]”.

He contends that since Congress was to be heléme from 23
July to 12 August 2008, it was manifestly in thgaisation’s interest
to defer the date of his retirement. He state$is ¢onnection that he
was the official who had “the most extensive knalgie of the Acts of
the Union [and] the most experience with respedh& work of the
Congress secretariat and revision of the Acts”, thatl he spent most
of his time at work preparing for Congress.

He also refers in his submissions to what he dessras a “long-
standing tradition” in the organisation of “defegi the date of
retirement until 31 December, on request, for stafimbers whose
statutory retirement date fell during Congress sear

He infers from the foregoing matters that the DivecGeneral’s
decision not to defer the date of his retiremenil 34 December 2008
was arbitrary.

4. The UPU replies that, according to Article 9.8,gmaph 2,
of the Staff Regulations, the decision whether ot to extend
the service of a staff member beyond the statutetyement age
falls within the Director General’s discretionanytlaority and that in
the instant case the Director General held thatg@ss did not
constitute an exceptional case requiring deferfdahe complainant’s
statutory date of retirement.

5. Article 9.8, paragraph 2, of the Staff Regulatiois
reproduced under A, above.

According to the Tribunal's case law, a provisiohtiis kind
confers on the Director General a broad discretioaathority that is
subject to limited review by the Tribunal, whichlivimterfere only if it
can be shown that a decision was taken withoutgitghthat a rule of
form or procedure was breached, that the decisias based on a
mistake of fact or law, that an essential fact waerlooked, that a
clearly mistaken conclusion was drawn from thedaxtthat there was
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an abuse of authority (see, in particular, Judgmédi43, 2377 and
2669).

6. In the instant case the complainant, recruited @871
belonged to the category of staff members whosenaloretirement
age was 60 years. Born on 15 June 1948, he redlcaedge in June
2008. The Director General alone was entitled him éxercise of his
discretionary authority, to extend this age linmitthe interest of the
Union; but even though he is the sole judge of dhganisation’s
interest, it must be clear from the evidence tlimdecision was taken
solely with that interest in mind. The decision mas no account be
arbitrary.

It appears, however, from the circumstances ottdse and from
several items of evidence that the Director Getseddcision in this
instance was not taken solely in the UPU’s interest

7. The complainant lays considerable emphasis on ffer o
allegedly made by the Director General to extersl darvice until
31 December 2008. The Tribunal finds that, althotlgére is no
conclusive proof of such an assertion, the fadttti@ Director General
and the complainant discussed the issue of exterdidhe latter’s
service in May 2006 is corroborated by the evidesicéle. Moreover,
the Director General never explicitly denied havprgposed such an
extension but merely indicated in his letters thatformal decision
had been taken on the matter.

The Tribunal cannot but observe that the Direct@néal's
decision not to defer the complainant’s retiremeaite appears to be
totally at odds with his own words of high praise the complainant.
Indeed, he had stated, for instance in a lettérdaomplainant dated 8
June 2006, that the latter possessed “the requitgetences”, which
were “acknowledged and highly appreciated” by theember
countries, and that these competences were “umigdenvaluable for
the International Bureau”.

10
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Moreover, it is clear from the file that other $tahembers
received an extension of service, but the Tribweals no justification
for this difference in treatment.

Lastly and above all, the Tribunal notes that theedor General
stated clearly in his decision of 8 October 2004t the had postponed
his response to the complainant’s request for vewstil the outcome
of the attempt to reach a settlement of all pendisgutes was known.

8. The Tribunal infers from all the foregoing consiat#ns that
the Director General’'s refusal to extend the coimplat’'s service
beyond the statutory age limit constitutes an dcretaliation for
the first three complaints and the complainantfigal to agree to
a settlement of all pending disputes. The Dire@eneral used his
discretionary authority for purposes other tharséhtr which it was
intended, thereby committing an abuse of authotitiollows that the
impugned decision must be set aside.

9. The complainant requests, in the event that amsiie of
his service is no longer possible, which is thesoais the date of the
present judgment, that the UPU be ordered to paydii the salary
and benefits to which he would have been entitidus service had
been extended until 31 December 2008, together witbrest as
from the dates on which the sums in question walde fallen due,
and to restore his pension entitlements for théogeirom 1 July to
31 December 2008. He further claims moral damagése amount of
10,000 Swiss francs, as well as an equitable aofardsts.

10. In the light of the circumstances of the case, Thibunal
considers it fair to award the complainant finah@ampensation
equivalent to the amount of salary and benefit$ Hewould have
received had he remained in service until 31 Deezr@b08, subject
to the deduction of any pension payments receiydur in respect of
the period from 1 July to 31 December 2008, anestore his pension
rights for the same period. Interest at the rat8 p&r cent per annum
shall accrue on the sums due.

11
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The Tribunal also considers it fair to award thenptainant moral
damages in the amount of 5,000 francs.

11. As his complaint succeeds, the complainant isledtiio an
award of costs set at 5,000 francs.

DECISION

For the above reasons,
1. The impugned decision is set aside.

2. The UPU shall pay the complainant financial compéna as
indicated under 10, above.

3. The complainant’s pension rights shall be restdoedhe period
from 1 July to 31 December 2008.

4. The UPU shall pay him 5,000 Swiss francs in mosahdges.

5. It shall also pay him 5,000 francs in costs.

In witness of this judgment, adopted on 30 ApriD20Mr Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jeadgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €pmegistrar.

Delivered in public in Geneva on 8 July 2009.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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