Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2840

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mrs KL.Jagainst the
World Health Organization (WHO) on 5 May 2008 arumirected on
10 June, WHO's reply of 22 September, the compidisaejoinder of
6 November 2008, the Organization’s surrejoinder
11 February 2009 and its additional comments of A22il 2009
submitted at the Tribunal’'s request;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are to be found inrdedy 2839, also
delivered this day. Suffice it to recall that fallimg the decision of
5 September 2005 to reassign her to the Divisiddarntry Support in
the WHO Regional Office for Europe (EURO), the cdanpant went
on sick leave on 14 September and on 15 Septernbenf®rmed the
Regional Director for Europe of her decision to igas By

memorandum of 19 September the Regional Directoemed her

of



Judgment No. 2840

resignation and noted that for her remaining tirhduty after her sick
leave she would assume her new responsibilities.

By letter of 24 November the Acting Human Resource
Manager informed the complainant that the necesiargalities for
her separation from service, which according toffSRule 1010.1
would take effect on 15 December 2005, had beetiatmil. He
acknowledged that in view of her recent medicatifoeate she might
not be able to return to duty before the effectiate of resignation and
explained that in that case the Director of Heatid Medical Services
would consider her medical condition in the light WHO Manual
paragraph 11.9.570.4. Enclosed with the letter wasannex entitled
“Administrative formalities in connection with seption from
service” which under the heading “Exit Medical Exaation”
indicated that the Director of the Health and MatiServices would
consider her medical situation and would revereo on this matter.
In a medical report of 29 November 2005 the EUR@i&el Staff
Physician attested that the complainant was saffefiom service-
incurred stress disorder and that she was nat fieturn to work. She
recommended that the complainant’s sick leave shbelextended to
15 February 2006, at which point her condition st reassessed.

By letter dated 13 December 2005 the complainast mimrmed
that the Director of Health and Medical Servicesd haonfirmed
her extended sick leave and that, accordingly effextive date of her
resignation would be deferred; her appointment ddut extended
for the duration of her certified sick leave undkhaustion of her
entitlements in accordance with Staff Rule 7404dnd, if applicable,
of any sick leave under insurance cover in accarelanith Staff
Rule 750.1. By letter of 21 April 2006 she was mfied that a further
extension of her sick leave had been confirmed #rad, as her
entitlements under Staff Rule 740.1.1 had expire@ dlarch 2006, a
request would be made for her to be placed on kiake under
insurance cover with effect from 4 March 2006 irca@dance with
Staff Rules 750.1 and 750.2. She was also infortihatthe period of
sick leave under insurance cover would continud she was either
declared fit to work or her entitlement thereungtlas exhausted.
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In a medical report dated 14 November 2006 the taimmt’s
treating physician attested that the complainamttsdition was
improving but that, owing to the former circumstassurrounding her
job, it could not be excluded that her depressiympoms might
reappear if she returned. He noted that it woulghdissible for her to
resume work in a job outside EURO and recommendezkgension of
her sick leave until 31 January 2007. By letteR2dfDecember 2006
the complainant was notified that, on the basishef latest medical
reports, her sick leave would come to an end o&tember 2006,
that the administrative formalities had been conegpleand that in due
course she would receive a Personnel Action tectther separation
from service with effect from 1 January 2007. Undever of a letter
dated 12 January 2007 the Human Resource Managet
the complainant the aforementioned Personnel Adigether with
an annex detailing the administrative formalitiesrtpining to her
separation and a number of separation forms.

On 8 and 10 February 2008 the complainant wrotBrt@. M.,
the Director of Health and Medical Services. Sh&icated that her
sick leave had been ended and that she had bearat#pfrom the
Organization without having undergone a medicalngration, as
required under Staff Rule 1085, and she enquiredoashen the
Director-General had decided to waive that requinetmAn exchange
of e-mails ensued between the complainant, Dr Ganid. the Director
of Human Resources Services, in which the comptaimeiterated
her request for information with regard to the nsatlexamination. By
e-mail of 6 March 2008 the Director of Administmati and Finance
replied that, on the basis of the complainant’s icedeports, on 23
November 2006 she had been assessed as fit foramdrlaccordingly
her separation had taken effect on 1 January 20@cdordance with
Manual paragraph 11.7.570.4. He added that, intlighthe detailed
medical record of her state of health in August®2660d the medical
reports received from her treating physician thtomg 2006, the
relevant provisions of the Staff Rules and the WHN@nual were
considered to be fulfilled. In response to the clamm@nt's request to
be informed of the date of her last comprehensixaménation by
WHO, the Director of Administration and Finance fioned that her
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last medical examination had been performed onudguat 2005. On 5
May 2008 the complainant lodged a complaint witke thribunal

impugning the “final decision secretly taken by Wid®23 November
2006 and communicated to [her] [...] on 6 March 2@08orgo the

mandatory exit examination and medical clearancpiired under
Staff Rule 1085".

B. The complainant contends that the Organization'sisitn of

23 November 2006 to separate her from service witkasuring that
she undergo a medical examination on separatiostiaated a breach
of Staff Rule 1085. Her appointment was terminatbde she was still
on sick leave and still receiving treatment from plysician. The last
medical examination carried out by WHO had takeac@lin August
2005, that is 16 months prior to her separatiomftoe Organization.

She asserts that the medical examination on séparé a
mandatory procedure applied by all organisationstted United
Nations Common System for the purpose of ascemgirthat a
departing staff member does not suffer from anydd@n which could
potentially cause serious health problems once dtadt member has
left the organisation. It involves a series of desand,
in order for it to be valid, it must be performeg B physician
designated by the respective organisation. Bynigilio order that
a comprehensive medical examination be carried lputa WHO
designated physician, the defendant violated itigatoon under
Staff Rule 1085 to ensure that her state of heaiththe day her
appointment was terminated was the same as onayeshe joined
the Organization. She reproaches the Administrdidorconveniently
equating the expertise of her treating physicianspecialist in mental
health — with that of a general practitioner deatgd by WHO and for
considering the examinations carried out by thentor valid for the
purposes of Staff Rule 1085.

The complainant requests that WHO be ordered ttiati@i
immediately the procedures for her to undergo thie fnandatory
medical examination on separation and that herleike be reinstated
and maintained until she is declared fully fit. Sbkaims moral
damages for the stress and suffering she expederaoel for
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the long-term health risk to which she was expo#@dugh the
Organization’s failure to proceed with the medieabhmination. She
also claims costs.

C. In its reply the Organization submits that the ctaim is

irreceivable. It denies that any decision was ‘st taken

and observes that the e-mail of 6 March 2008 fréwa Director

of Administration and Finance was merely a respomnsethe

complainant’s queries of 8 and 10 February 200&eoring the issue
of medical examination on separation, and not al filecision subject
to appeal or one that set off new time limits f@pealing a prior
decision. It asserts that the complainant had dyréen informed by
letter of 21 December 2006 that her sick leave @aame to an end
on 31 December 2006, that she would be separabed $ervice on
1 January 2007 and that all administrative fornesithad been
completed. Furthermore, she had received confiomathrough the
letter of 12 January 2007 that an exit medical ématibon was not
necessary. Had she wished to contest the decisionserning the
medical examination or her separation, she oughhaee filed an
appeal within sixty days of receipt of the lettextatl 21 December
2006 or, at the latest, within sixty days of retaip the letter dated
12 January 2007. She did not do so and therefaectmplaint is
irreceivable for failure to exhaust the internalame of redress, in
accordance with Article VII of the Statute of theiblinal and Staff
Rule 1240.2.

D. In her rejoinder the complainant asserts that tbeptaint is

receivable as it was filed within sixty days of @idh 2008, the date
on which the Organization’s final decision was caminated to

her. She denies having received confirmation thnotlge letter of
12 January 2007 or through any other communicatiat an exit

medical examination was not necessary or that ghlgl ceasonably be
expected to interpret the statement in the lette#loDecember 2006
that “the administrative formalities have been ctatgdl” to mean that
her right to an exit medical examination had beemnied. In her
opinion, the Administration failed in its obligatie towards her in that
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it did not clearly communicate or explain its demms She accuses
WHO of seeking to manipulate the proceedings anmdisoepresent the
facts.

E. In its surrejoinder WHO maintains that the compaiis
irreceivable. It reiterates that the e-mail of 6 rikea 2008 was
not a notification of a final decision but merely raply to the
complainant’s queries. It rejects her allegatiohsnanipulation and
misrepresentation. It notes that she was familiagh WHO appeal
procedures, having already filed three internaleapg and submits
that there is therefore no justification for hewihg entirely bypassed
them.

CONSIDERATIONS

1. The complainant challenges a decision taken by the

Administration on 23 November 2006 to forgo the datory medical
examination required prior to a staff member’s safpan under Staff
Rule 1085. She states that the decision was conuameci to her on
6 March 2008. The determinative issue in this pedagg centres on
the question of receivability.

2.  On 14 September 2005 the complainant went on siakel
and was subsequently diagnosed as suffering frostress-related
disorder. She wrote to the Regional Director on Séptember to
inform him that she had decided to resign. The &wsli Director
accepted her resignation on 19 September.

3. By letter of 24 November 2005 the Acting Human Rese
Manager informed the complainant that the necessargalities had
been initiated to reflect her separation from saryivhich according to
Staff Rule 1010.1 would take effect on 15 Decen®@0d5. He also
stated:

“l understand that based on the medical certifigaerecently received you
may not be able to return to duty before the [..fpefve date of your
resignation. The Director of the Health and Medi&érvice[s] will
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therefore consider your medical situation, haviregard to Manual
[paragraph] 11.9.570.4 [...]. It is understood thifityou were to be declared
unfit on separation date by the Director of the Itieand Medical Services
in accordance with this Manual provision, we wouildform you
accordingly.”
Enclosed with the letter was an annex entitled “Adstrative
formalities in connection with separation from seeV, which under
the heading “Exit Medical Examination” indicatec tfollowing: “The
Director of the Health and Medical Service[s] wilbnsider your
medical situation and we will revert to you on thmatter”.

4. The complainant was informed by letter of 13 Decemb
2005 that the effective date of her resignation beeh deferred owing
to her extended sick leave. With effect from 4 Nag906 her sick
leave status was converted to sick leave underansa coverage.

5. By letter of 21 December 2006 the Human Resource
Manager informed the complainant that her sick deawuld end on
31 December 2006 and that a Personnel Action ttectefther
separation from service effective 1 January 200udlgvbe sent in due
course. He also confirmed that “the administrafiwamalities ha[d]
been completed”. Under cover of a letter of 12 dan2007 he sent
her the Personnel Action and confirmed that mosthef necessary
formalities related to her separation from WHO aen finalised in
December 2005. The Organization submits that arexaremtitled
“Administrative formalities in connection with sepfion from
service” was enclosed with that letter indicatingder the heading
“Exit Medical Examination” that the Director of thelealth and
Medical Services had confirmed that in her case éait medical
examination [was] not necessary”. The complainamies having
received this document and notes that it was rietresl to in the letter
of 12 January.

6. In an e-mail of 8 February 2008 addressed to DMG.the
Director of Health and Medical Services, and copiethe Director of
Human Resources Services the complainant statéchleawas never
notified “about the date of the decision by theebior-General of
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WHO to grant a waiver of Staff Rule 1085” in herseaand asked
Dr G. M. to inform her accordingly and also “if @iide” share with
her “the reasons behind this exception to the Rates”. Dr G. M.
responded that same day advising the complainantsubmit
her question to the EURO Administration. On 10 keby the
complainant wrote again to Dr G. M., requesting kerindicate
when she had received the waiver to forgo herregilical clearance.

7. An exchange of e-mails ensued between the compiaina
Dr G. M. and the Director of Human Resources Sesjiin which the
complainant reiterated her request for informationcerning the exit
medical examination.

8. In an e-mail of 6 March 2008 the Director of Adnsiiation
and Finance provided the complainant with the feilhg response:

“Reference is made to your messages to Dr [G. M3 and 10 February
2008 concerning medical examinations on separdtioh In response to
your queries, | am now in a position to inform yafithe following.

| have been informed that in August 2005, you uweet a comprehensive
medical examination by the EURO staff physicianisThedical exam was
done just before you resigned in September 200% date of your
separation was subsequently deferred in accordanith Manual
[paragraph] 11.7.570.4, as a result of the illnesgpported by medical
information provided to the then Director [of Héaéind Medical Services].
On 23 November 2006, based on your treating plarsieimedical reports,
you were assessed to be fit again and separat@mmdiegly took effect on
1 January 2007 in accordance with the aforemendidvianual provision.
In light of the detailed medical record of yourtetaf health in August
2005, prior to your resignation, and the medicapores received
subsequently from your treating physician through®006, the related
provisions contained in the Staff Rules and [WHQdrMal were assessed
to be fulfilled.”

9. In response to the complainant’'s request to berriméd of
the date of her last comprehensive examination biOMhe Director
of Administration and Finance confirmed that hestlanedical
examination had been performed on 16 August 2005.
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10. The complainant submits that as the decision shmigms
was not communicated to her until 6 March 2008, @rganization
“prevented [her] from contesting its legality thgbuinternal recourses
until that very same date, 17 months after [sheked to be a WHO
staff member”. She maintains that, in these cir¢antes, she had no
other option but to submit her complaint directhtie Tribunal, which
she did on 5 May 2008, that is within sixty dayshd notification of
the decision.

11. The Organization disputes the complainant’'s asserthat
the impugned decision was not communicated to inéif & March
2008. It submits that as the complainant was toldhe letter of
21 December 2006 that her sick leave would comartoend on
31 December 2006, that she would be separated &ervice on
1 January 2007 and that “the administrative fortesiha[d] been
completed” she could have inferred from it that sloelld not need to
undergo a medical examination. Additionally, th@eento the letter of
12 January 2007 confirmed that a medical examinati@s not
required.

12. In response to the complainant's statement that die
receive the letter of 12 January 2007 but not theea thereto, the
Organization states that the copies of the lettamtained at WHO
Headquarters and the Regional Office have the aattaghed.

13. The Organization argues that the e-mail of 6 M2@b8 was
merely a response to the complainant’'s enquiries 8ofand
10 February 2008 and not a final decision. It asgues that the
complainant has failed to exhaust the internal medimedress.

14. The Tribunal rejects WHO’s reliance on its lettef o
21 December 2006 as being a communication of asidecthat the
complainant would not need to have an exit medeamination.
There is no basis upon which it could be infernadrf the statement
“the administrative formalities have been complétatiat the
mandatory exit medical examination provided forthve Staff Rules
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was being unilaterally waived. Given that an ex#idical examination
is mandatory and has potentially significant legahsequences for
both parties, it would be expected that a deviafimm the norm

would be specifically communicated.

15. The Tribunal also rejects the Organization’s rel@mn the
annex to its letter of 12 January 2007. All theeotenclosures over
which there is no dispute are specifically listesl keing enclosed,
including the Personnel Action that appears to Hazaen added after
the letter had been prepared.

16. Therefore, the decision was not communicated to the
complainant until 6 March 2008.

17. The question remains whether in these circumstatioes
complainant was required to or, indeed could, acdbe internal
appeal process; in other words whether the inteaippkal process is
open to a former staff member.

18. WHO Staff Regulations and Staff Rules governing the
internal appeal process only refer to a “staff merhtand not to a
“former staff member”. However, Staff Rule 1240shich stipulates
the conditions for recourse to the Tribunal, doet refer to a “staff
member” but to a “person”. It reads:

“An appeal may be made to the Tribunal when thés@tat contested is a
final decision and the person concerned has exbdussich other means of
resisting it as are open to him under these Rudesl in particular
Rules 1210 to 1230.”
This is also consistent with Article Il, paragraphof the Statute of the
Tribunal, according to which the Tribunal shall dygen to an official,
even if his employment has ceased.

19. The Tribunal notes that the WHO Staff Regulationd Staff
Rules do not contain regulatory provisions simiarthose of other
international organisations that specifically compéate access to the
internal appeal process by former staff members.

10



Judgment No. 2840

20. As there was no precedent on the question as tdhethe
under the WHO Staff Regulations and Staff Rulesiiernal appeal
process is available to a former staff memberricuohstances where a
decision has been communicated to an individual astparation from
the Organization, the Tribunal gave the Organiza#in opportunity to
make submissions on this question. In response)thanization took
the position that the internal appeal process #@lale to former staff
members in these circumstances and cited the fiolipyjudgments in
support: Judgments 1323, under 4, 1721, under 8ari®41, 1956
and 1957 all involving complaints against WHO, dodigment 2111,
under 6, involving a complaint against
the ILO. However, none of these judgments deal withissue raised
by the present case.

21. On the basis of the above review, the Tribunal Sirtldat
under the WHO Staff Regulations and Staff Rulesrevlaedecision has
not been communicated until after a staff member degparated from
service, the former staff member does not haveursedao the internal
appeal process. In these circumstances, a formaéir member has
recourse to the Tribunal (see Judgment 2582 anddke law cited
therein).

22. The result is that the complaint is receivableoPto filing
its reply in this proceeding, the Organization ddugnd was granted
leave to confine its reply to the issue of receiltgb The Organization
will have thirty days from the delivery of this jgihent to file its reply
on the merits and the remaining steps in this mdicg shall be taken
in accordance with the Tribunal's Rules.

DECISION

For the above reasons,
1. The complaint is receivable.

2. WHO shall file its reply on the merits with the R&tgar within
thirty days of the delivery of this judgment ande tremaining

11



Judgment No. 2840

steps in this proceeding shall be taken in accaslamith the
Tribunal's Rules.

In witness of this judgment, adopted on 14 May 2008 Seydou Ba,
President of the Tribunal, Ms Mary G. Gaudron, Wesident, and
Ms Dolores M. Hansen, Judge, sign below, as dath€ine Comtet,
Registrar.

Delivered in public in Geneva on 8 July 2009.
Seydou Ba
Mary G. Gaudron

Dolores M. Hansen
Catherine Comtet
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