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107th Session Judgment No. 2830

THE ADMINISTRATIVE TRIBUNAL,

Considering the tenth complaint filed by Mr S. G. &ainst the
World Intellectual Property Organization (WIPO) 28 January 2008,
then corrected and supplemented by a memorandufn March, the
Organization’s reply of 26 June, the complainant&goinder of
8 October 2008 and WIPQ's surrejoinder of 13 Janaan9;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. WIPO Staff Regulation 9.1 is entitled “Terminationt reads in
pertinent part:
“(@ (1) The Director General, giving his reasoreerefor, may
terminate the appointment of a staff member wha$al permanent

appointment, if the exigencies of the service regjabolition of the
post or a reduction in staff [...].

[-.]
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(4)  The Director General may also terminate thecagment of
a staff member who holds a permanent [...] appointmiérsuch
action is in the interests of the good administratiof the
Organization, and provided the action is not cdetedy the staff
member concerned.

[.-]

(b) If the exigencies of the service require theliéion of posts or a

reduction in staff, and if suitable posts are ald# in which their services

can be effectively used, staff members holding peent appointments

shall be retained in preference to those holdixedfiterm appointments.

[..]"

Facts relevant to this case are to be found inredts 2698 and
2829 concerning the complainant’'s seventh and ligltmplaints
respectively. Suffice it to recall that, by a demisof 7 March 2006,
the complainant was temporarily suspended from ,dutigh pay,
pending the investigation of eight charges of seyimisconduct on his
part. On 12 October 2006 he was temporarily traresfiefrom the
Security Coordination Section to the Conferencan@anications and
Records Management Division.

The Organization’s lawyer informed the complainantawyer
by a letter of 23 February 2007 of the decisiontéaninate the
complainant’s appointment as of 28 February. Hdagmed that this
decision had been taken in the wake of a reorgiémisaf the security
services at WIPO and in the interests of the gairdimistration of the
Organization, in accordance with Staff Regulatioh(®)(1) and (4).
He added that “[the complainant’'s] position andllskirendered
redeployment in any other post impossible.

The Director of the Human Resources Management ifrapat
notified the complainant by a letter of 28 Februatyat his
appointment was terminated with immediate effectspant to the
above-mentioned Staff Regulation 9.1(a)(1), in egoence of the
“reorganisation of security functions within thetdmational Bureau
and hence in the interests of the good adminietratof the
Organization”. He itemised the sums of money whkah complainant
would receive on separation from service.
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On 19 March the complainant sent a letter to thmed@or General
in which he requested the annulment of the decigioterminate his
appointment and reinstatement in his former pasitis redeployment
in accordance with Staff Regulation 9.1(b). Havirgceived no
reply within the following six weeks, the complamdodged an appeal
with the Appeal Board on 4 June. The Board issteeddnclusions on
8 October. It recommended that the Director Genaraintain his
decision to terminate the complainant’s appointmesince it
considered that the Administration had submittednvawing
arguments as to why he could no longer be emplaydde security
services and that he clearly did not have the coemge, experience or
ability to discharge functions at grade P-3. TheeBlor of the Human
Resources Management Department, acting on beh#iieaDirector
General, informed the complainant by a letter ofdt2ober 2007 that
the Director General had decided to adopt the Bsard
recommendation. He explained that the decision etoninate his
appointment was based “solely and exclusively an dRigencies of
service” pursuant to Staff Regulation 9.1(a)(1). &ttded that due
consideration had been given to the provisionsaphgraph (b) of that
regulation and that the Director General was satighat no other post
was available for which the complainant’s servicesld be effectively
used. That is the impugned decision.

B. The complainant submits that the termination ofdppointment
is wrongful, that it appears to be an “act of puggenge” and that
it springs from a misuse of authority. He adds tihéd termination,

which is ostensibly based on a restructuring/ratisgdion of

the security services at WIPO, is in fact no méwantthe culmination
of the “rigmarole and harassment” inflicted on hitby the

Administration since May 2005. He contends thatdiigation became
progressively worse as he tried to assert his gight this connection
he refers the Tribunal to his written submissianseme of his earlier
complaints, mentioning in particular the sole uiséattory periodical
report on his performance which was drawn up in52@@ well as his
suspension and transfer. He also denounces théhtddn the letter of
23 February 2007 notifying him of the terminatidrhes appointment,
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WIPQO’s lawyer clearly referred to the letter whioh, the complainant,
had sent to the Director General on 19 February 200request that
his suspension, which had begun on 7 March 200&nhballed in view
of its duration.

He submits that WIPO breached Staff Regulationtd.bfy not
giving consideration to his redeployment and thatflouted the
Tribunal’'s case law by not offering him any posttohéng his skills,
experience and seniority.

The complainant takes the Appeal Board to tasKrfeglecting its
duty of objectivity and impartiality” in that it mely echoed the
Administration’s submissions. In his opinion, thame argument
appliesmutatis mutandiso the decision of 22 October 2007, since the
Director General simply endorsed the main thrusttied Appeal
Board’s report.

The complainant asks the Tribunal to set asideddasion of
22 October 2007 confirming the termination of hppaintment and
to order his reinstatement in his former positionhis redeployment.
In view of his entitlement to retire at the age G§ and the step
increments he might have received had he been gatlontil that
age, he claims 839,312 Swiss francs in compens#&tiothe injury
which he suffered as a result of the wrongful teation of his
appointment, from which the sum of 191,625.65 fsanwhich he has
already received, should be deducted. Lastly, &iensl 400,000 francs
in compensation for the moral injury suffered are fequests that
WIPO defray all his procedural costs, including@®®, francs for his
lawyer’s fees.

In a supplementary memorandum, the complainant agl
that having read Judgments 2697 and 2698 concehimngixth and
seventh complaints respectively, he thought it ssmey to clarify
certain facts “in accordance with Article 9(6) dfet Rules of the
Tribunal”.

In particular he takes the Appeal Board to task goedicating
its recommendation on Staff Regulation 9.1(a)(bnal whereas his
appointment was terminated under paragraph (aj@eabregulation.
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He emphasises that the Board ignored the fact #watording
to the letter of 23 February 2007, the decisiontdéominate his
appointment was prompted by an alleged reorgaaoisati the security
services which, in his view, constitutes a misusauthority. He states
that a dialogue with all the staff members concgrneust
be held prior to any reorganisation and that, lleding him from the
reorganisation exercise, WIPO denied him the padggibf defending
his interests.

The complainant submits that it is “inadmissibleéat the Board
chose not to mention his transfer, for it thus géhe Administration
licence to terminate his appointment solely on bhsis that he was
assigned to the security services.

He notes that the Board stated that he did not tfeeseompetence
or experience to discharge functions at the P-8llemd that he had
not provided any evidence to suggest otherwise. He
points out that the Director General promoted himgtade P-3 by
the “normal” procedure, which takes account of timerits and
performance record of the person concerned, aridtbaonly reason
given for the termination of his appointment wase thlleged
reorganisation of the security services.

He considers that the Board, in concluding thanteation was
the only possible outcome in light of the circumstes of the case, his
history and his attitude and that reinstatementlevbe inappropriate,
made its recommendation solely on the basis ofainlgl mistaken
assessment of his file. He submits that he has yaslwseen an
“exemplary staff member”, that he was regularlymoted and that his
periodical reports were satisfactory.

C. Inits reply WIPO draws attention to the fact tissues related to
the periodical report of 2005 and the temporarysasion beginning
in March 2006 formed the subject of Judgments 2&8d 2698
respectively and should not therefore be raisedhadfaadds that, in
any case, this report and suspension are uncowhegith the
sweeping changes which were introduced in ordeméet WIPO'’s
rapidly evolving security requirements. Moreovecaintends that any
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claim concerning the complainant’s transfer isdeigable, for he did
not file a complaint with the Tribunal after theegmal appeal which he
had submitted on this matter had been rejectetidoypirector General
in July 2007.

The Organization asserts that the abolition of cbmplainant’s
post, which led to the termination of his appointinevas decided
after much careful thought; it took place in thertext of a complete
review in 2005 and 2006 of security coordinatiomaagements,
in the course of which the Director General set aipSecurity
Coordination Committee and these arrangements weshaped
and professionalised in the Organization’s intere$he complainant
received a number of documents and took part ircarrty survey.
In accordance with the recommendations made by Skeurity
Coordination Committee, three vacancy announcemewere
published in July 2006, but the posts in questiad to be filled by
confirmed specialists.

WIPO was fully aware of its obligations under SRégulation 9.1
and tried to find a post matching the complainaptisile. It states that
the complainant did not have the qualificationsureegl for any of the
three posts advertised and that it was “exceptipndifficult” to
redeploy him within the Organization. In this cootien it recalls that
he had been a driver at WIPO for 23 years and tiadded only a few
short training courses on security. When he wasiapgd Head of the
Security Coordination Section in 2002 it was unseaey
to have specialist skills, but since then the dgcyrofession has
become much more demanding. Moreover it emphadisats the
complainant did not apply for any of the vacan@esounced after
October 2006. It adds that the Appeal Board arriaethe “firm and
unambiguous” conclusion that the complainant's ampeent had
been terminated “in full conformity with the appllde procedures”
and on appropriate grounds and that it was “fulistified in light of
the corresponding evidence”.

The Organization notes that the complainant subimishe ought
to have been employed until the age of 65. Whiscknowledges that
this is the age limit applicable to him, it statbat this limit does not,
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however, apply if a staff member’s appointmengisninated owing to
the abolition of his/her post, and it stresses thatcomplainant was
not entitled to continue working until the age & énce his services
were no longer required.

Although WIPO points out that the calculation of ttums due to
the complainant upon separation forms the subjéct cseparate
complaint, it explains in detail how it computeeith It considers that
the complainant has received proper, full compémsan accordance
with the rules in force at the time of the termioat of his
appointment.

D. In his rejoinder the complainant presses his plelesscomments
that WIPO has not indicated whether the terminatioh his
appointment was based on Staff Regulation 9.1(a)(1(4), yet the
differences that this choice entails in terms oé throunds for
termination and the procedure to be followed aresiterable. He
maintains that the Administration cannot claim,heiit committing an
abuse of authority, that his termination was jitifby the report of
the Security Coordination Committee. He notes timad May 2006 the
Committee recommended the creation of six postgetlof which
would require special skills. He submits that irblshing only three
vacancy announcements for specialist posts for lwiiie was not
qualified, the Organization used a “cunning mano€uvn order to
justify the termination of his appointment.

Since the Organization has not disputed the consnemtd
allegations contained in his supplementary memanandf 5 March
2008, the complainant considers that these musteleened to have
been accepted.

E. In its surrejoinder the Organization argues that ttemorandum
of 5 March 2008 is irreceivable as it contains nmoop that the
complainant asked the President of the Tribunalafathorisation to
produce a further written statement or documenthat the President
ordered the submission thereof. This memoranduatsis irreceivable
because it deals with the complainant’s transfed, l'e may not revisit
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his refusal to accept this transfer and the validit this measure
through his complaint regarding the terminatiomisfappointment.

WIPO reiterates its arguments. It explains that tbter of
28 February 2007, which constitutes the officiatiffcation of the
termination of the complainant's appointment, dieagstablished
that this termination rested on Staff Regulatidi{#)(1).

It terms as “totally unfounded” the complainantltegation that
it advertised only three posts for which he was aquadlified in order
to justify the termination of his appointment. WIPgIds that the
Security Coordination Committee was not competerfite advice on
whether to terminate a staff member’s appointment that it did not
therefore recommend termination in the complairsacd’se.

WIPO denies that it was obliged to enter into aafmfjue” with
the complainant about the reorganisation of therggcservices and it
maintains that this reorganisation was carriedimihe Organization’s
interests. It states that, contrary to his submissi the complainant
exercised his right of appeal against the decisiomscerning the
reorganisation before the Appeal Board and thearbeahe Tribunal.

As for the complainant’s assertion that his perfamoe record had
been satisfactory, the Organization maintains tiigtwas not always
true. It emphasises that during the year in whieledrried out duties at
P-3 level, it became obvious that he did not h&eequalifications or
the skills needed for such duties.

CONSIDERATIONS

1. The complainant, who joined WIPO in 1974 as a neagse
chauffeur at grade G3, was appointed Head of theurie
Coordination Section on 22 July 2002. He was preahdd grade P-3
on 1 January 2005.

On 12 October 2006 the Director of the Human Resssur
Management Department informed him in writing ofceet
developments with regard to security coordinatiagthw WIPO. He
drew his attention to the fact that the Security onation
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Committee, which had been established to conselida¢ security
coordination mechanism and maintain an effectivecusty
management system, had recommended a review atringture and
staff of the Security Coordination Section. Thivieg/, which had
taken place in December 2005, had resulted ineéh#arcement and
reorganisation of the security functions within t@eganization. The
complainant was consequently being transferred iwithediate effect
to the Conference, Communications and Records Managt
Division.

At the time when he was notified of this decisitire complainant
had been suspended from duty, with pay, since €iMae06 pending
the investigation of charges against him (see Jedtgn2698 and
2829, the latter beingiso delivered this day).

2. On 19 February 2007 the complainant sent a letber
the Director General in which he complained of theration of
this suspension. In response to this letter, thgaQzation’s lawyer
informed the complainant’'s lawyer on 23 Februargtth decision
had been taken to terminate the complainant’'s apmpeint as of
28 February. The complainant was notified of tlermination by a
letter of 28 February 2007, which explained that ttecision had
been taken “pursuant to Staff Regulation 9.1(a)(il)consequence
of the review and reorganisation of security fumesi within the
International Bureau and hence in the interests tled good
administration of the Organization”.

3. Having vainly requested a review of this decisighe
complainant lodged an appeal against it with thees Board. In its
conclusions dated 8 October the Board recommeridedhe Director
General maintain his decision to terminate the damant's
appointment.

The Director of the Human Resources Management ifrapat
informed the complainant by letter of 22 October020that
the Director General had decided to adopt the Apfeard’s
recommendation and to confirm the termination & &ppointment.
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That letter, which constitutes the decision impubneefore the
Tribunal, referred to Staff Regulation 9.1(a)(1)¢h).

4. In Judgment 2831, also delivered this day on tmeptainant’s
ninth complaint, the Tribunal rejected the Orgatnirés request for
joinder of that complaint with his tenth complainich forms the subject
of the present judgment.

5. The provisions of Staff Regulation 9.1(a)(1) and €ve
reproduced under A, above.

6. The decision to terminate the complainant’'s apmodmit
rests on Staff Regulation 9.1(a)(1), because thsore proffered by the
Organization was the need for a “reorganisatioseaiurity functions”.
However, the complainant submits that this ternomatvas no more
than the culmination of the “rigmarole and haragsrhanflicted on
him by the Administration since May 2005.

(@) An international organisation may find that ks to
reorganise some or all of its departments or uriRsorganisation
measures may naturally entail the abolition of gpotite creation of
new posts or the redeployment of staff (see Judtg1#89, 1614, 2510
and 2742). The steps to be taken in this respectanatter for the
Organization’s discretion and are subject to oimytéd review by the
Tribunal (see Judgments 1131, under 5, and 251&rurD).

(b) The Tribunal has consistently held that “themmist be
objective grounds” for the abolition of any podtmust not serve as
a pretext for removing staff regarded as unwansate this would
constitute an abuse of authority (see Judgment,128fer 26, and the
case law cited therein).

(c) At the beginning of its letter of 12 October0B0n which it
announced the complainant’'s transfer from the $c@oordination
Section, of which he was the Head, the Organizatferred to current
restructuring operations. Moreover the complaingas not unaware
of them, since he had himself participated in soroé
the groundwork. The Organization's submissions e tcurrent

10
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proceedings and the documentation produced leavdoubt as to the
need for the reorganisation measures which werptadpor as to the
complainant’s lack of appropriate training for tentinued exercise in
the Organization’s new security system of dutieslar to those which
he had previously performed.

Thus, it cannot be disputed that the complainatresisfer to
another service was justified.

7. Although the complainant was temporarily transférte
the Conference, Communications and Records Manageimeision,
in reality he never occupied the post assignedry hecause he was
suspended from duty at the time of the transfer kisdsuspension
ended only upon the termination of his appointment.

From the available evidence, it is not clear toThieunal that the
reorganisation of the security services impliedt ttee complainant
also had to be removed from the post temporarigigagd to him.
However, this question need not be settled, siheecomplaint must
be allowed for another reason.

8. (a) When the Organization adopts reorganisatiorsarea
entailing the abolition of posts or a reductiorsiaff, Staff Regulation
9.1(b) requires it to make an objective effortedeploy staff members
holding permanent appointments who are affected
by these measures in suitable posts in which theivices can be
effectively used. Only if this proves impracticabbay it have recourse
to the ultima ratio measure of terminating their appointment (see
Judgments 1487, under 8, and 2090, under 7).

(b) The complainant was informed of the terminatimi his
appointment by a letter from the Organization’sylaw This letter was
sent to his lawyer on 23 February 2007, that isrdodays after
he had complained to the Director General aboutdimation of his
suspension. The Tribunal will refrain from commagton this manner
of proceeding.

(c) Nevertheless, it notes that the letter of 28brkary
2007 merely indicates that the termination of th@mplainant’s

11
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appointment “[was] in consequence of the review r@dganisation of
security functions within the International Bureaarid had therefore
been decided “in the interests of the good admmatish of the
Organization”. The letter of 23 February 2007 merstated that
redeployment in another post within WIPO was imgass'in light of
the [complainant’s] position and skills”.

The Organization does not provide any specificards either
of these documents as to why the complainant coatdbe retained
in the post temporarily assigned to him on 12 OetoB006, or
redeployed. None of the documents in the file @eAg the
complainant’s termination supplies convincing ewicke that serious
attempts were made to find a job matching his tédmsli

(d) It was not until the proceedings before the dgd@Board that
the Organization expanded on the reasons why itimasssible to
redeploy the complainant. The Appeal Board statédt tthe
complainant did not possess the competence, ergerier ability to
discharge functions at the P-3 level and that leriw@ provided any
evidence to suggest otherwise. It added that textmim was the only
possible outcome in light of the particular circtamces of the case
and the complainant’s attitude, inter alia.

9. This leads the Tribunal to conclude that the rightsd
guarantees which staff members must enjoy wereaspiected during
attempts to find a possible new job for the commaat. The Tribunal
finds that the Organization has not shown thattwaly did its utmost
to find a post matching the complainant’s qualifimas. Furthermore,
before simply terminating his appointment, the @igation ought
to have ascertained whether he was prepared tptezqmst at a lower
grade to that which he had previously held (seegihetit 1782,
under 11). It was not up to the complainant to prthat he was able to
remain in the Organization’s service in some cdpaitiwas up to the
Organization to prove the contrary.

10. In these circumstances, and without there being raesd
to rule on the receivability of the memorandum oMarch 2008,
the decision of 22 October 2007 confirming the ieation of the

12
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complainant’s appointment must be set aside andc#ise must be
referred back to WIPO in order that it may takeesli decision after
having examined the various conceivable redeploynpessibilities

with the complainant. If the complainant’s redepi@nt proves to be
objectively impracticable owing to a lack of avaik posts matching
his abilities, the Organization shall determinehwliim the definitive

amount to which he is entitled upon separation fegnvice.

11. Since the complainant succeeds, he shall be awarded
12,000 Swiss francs in compensation under all hesslsvell as costs
in the amount of 5,000 francs.

DECISION

For the above reasons,

1. The decision of 22 October 2007 confirming the iaation of the
complainant’s appointment is set aside.

2. WIPO shall proceed as indicated under 10, above.

3. It shall pay the complainant 12,000 Swiss franceampensation
under all heads.

4. It shall also pay him costs in the amount of 5,6@6cs.
In witness of this judgment, adopted on 7 May 20@9,Seydou Ba,

President of the Tribunal, Mr Claude Rouiller, Jeadgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €pmRegistrar.

Delivered in public in Geneva on 8 July 2009.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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