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107th Session Judgment No. 2829

THE ADMINISTRATIVE TRIBUNAL,

Considering the eighth complaint filed by Mr S G. &gjainst the
World Intellectual Property Organization (WIPO) 22 October 2007
and corrected on 8 January 2008, the Organizatieply of 10 April,
the complainant’s rejoinder of 14 May and WIPO'srsjoinder of
8 August 2008;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. By a decision of 7 March 2006 the complainant wasporarily

suspended from duty, with pay, pending the invastgp of eight

charges of serious misconduct on his part. He ehgdid this decision
in his seventh complaint, which resulted in Judgn2&9®8, adopted on
9 November 2007. In that judgment the Tribunal teded that the
measure of suspension was lawful, but it ordere®@lto pay the
complainant 10,000 United States dollars in comaims for the

moral injury which he had suffered, since the imgagion had not
been completed with all due speed.
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On 19 February 2007, while the investigation wédkmbceeding,
the complainant sent the Director General a léttevhich he objected
to the fact that he had been suspended from dutglficost a year, in
breach of the principle of proportionality. He regted the annulment
of his suspension from duty and his immediate tatesent or, failing
that, authorisation to file a complaint with theibtmal. Having
received no reply, on 12 April he lodged an appeitth the Appeal
Board, asking it “to rule on [his] request to thieddtor General” dated
19 February. On 3 July the Board concluded that #ppeal was
irreceivable because its subject matter wes judicata since the
complainant’s suspension from duty, on which no @&ministrative
decision had been taken, had already been thecsuifjean appeal
before it. The Board further considered that it wa$ competent to
authorise the complainant to lodge a complaint ctlyewith the
Tribunal. The Director of the Human Resources Meanaant
Department advised the complainant in a letterQaddly 2007 that the
Director General, like the Board, deemed his appeadeivable as its
subject matter was judicata.That is the impugned decision.

B. The complainant asserts that the length of his teap
suspension was “plainly unreasonable”. He contehdsthis kind of
measure, which imposes a constraint, has considecalnsequences
for a person’s career, infringes the “principle [of]a staff member’'s
right [...] to obtain a rapid decision” from the Admstration and
violates the “standards” of the international cigérvice. In this
connection he refers to Staff Rule 110.2 of the téthiNations
(UN) which, in the version of 1 January 2002, dtpes that an
investigation should last for a period of no madnart three months.
Noting that WIPO Staff Rule 10.1.2, concerning tenapy suspension
from duty, does not specify the length thereof,cbasiders that the
UN Staff Rules should apply in his case. In hisnapi, in refusing to
grant his request for a review of the decision diarch 2006, the
Director General misused his authority. Moreovex,chaims that his
suspension from duty was unwarranted.

The complainant is of the view that the Appeal Blpam
dismissing his appeal, infringed the right of evariernational civil
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servant to “appeal against a refusal to addresisses raised”, a right
which is established by the Tribunal's case law. dlgues that the
same reasoning applies to the Director Generaila tiecision.

The complainant requests the setting aside of tEsidn of
19 July 2007. He claims 200,000 Swiss francs inpemmsation for the
moral injury suffered and 20,000 francs in costs.

C. In its reply WIPO submits that the complaint iseageivable,
since the Tribunal has already ruled on the maritghis case in
Judgment 2698, which hass judicataauthority. The Organization
points out that, as the Appeal Board noted, no aewinistrative
decision had been taken with regard to the comgfdis suspension
when he submitted his second appeal against thigsune.
Furthermore, the Tribunal has thoroughly examirtesl issue of the
length of his suspension from duty and has alreasiyarded
compensation to the complainant in respect thergwod. Organization
considers that the complaint is an abuse of process

WIPO replies on the merits subsidiarily. It reitesathe arguments
which it presented in the case resulting in Judgr2éd8. Recalling
the various stages of the investigation, it stétas it wished to follow
the proper procedure and to conduct a completegtigh inquiry; this
led to some unintentional delays. It emphasisesithaas not in its
interests to drag out the suspension measure w #feits financial
repercussions, since the complainant was recehigméull pay. WIPO
says that his appointment was terminated for “cdlimgeoperational
reasons” on 28 February 2007 and that, apart flwenfact that his
suspension ended on that date, the complainanparagon from
service is unconnected with the present case.

D. In his rejoinder the complainant presses his pldassubmits that
the Organization is displaying a want of undersitagmend/or bad faith
when it suggests that his complaint concerns omy rherits of his
temporary suspension. In fact he is challengingparticular the
inadmissible length of this measure and in thipees he again refers
to UN Staff Rule 110.2. He holds that the Tribudia not rule on this
matter in Judgment 2698, because the events ofhwimc is now
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complaining took place after he had filed his sévetomplaint in
November 2006.

The complainant contests the view that there idimiobetween
the instant case and the termination of his appw@nt, since the latter
was decided less than ten days after he had sednfitts request for
review on 19 February 2007. He considers that thimination is
improper.

E. Inits surrejoinder the Organization maintaingidsition. It points
out that it is not bound by the UN Staff Rules amiphasises that the
decision to terminate the complainant’s appointnierhs the subject
of his tenth complaint which is pending before Tmidounal.

CONSIDERATIONS

1. The Director of the Human Resources Management
Department of WIPO notified the complainant bydetof 7 March
2006 of his immediate temporary suspension frony ¢g&nding the
investigation of several charges of serious misaohdn his part. The
complainant first requested that the Director Geheeview this
decision and then lodged an appeal against it oM&a The Appeal
Board concluded on 2 August that his appeal wabouwit merit, but
recommended that the Director General should cdecluhe
investigation with all due speed. The complainaasadvised by letter
of 28 September 2006 that the Director General diathissed his
appeal.

In Judgment 2698 the Tribunal found that the Doecdkeneral
had not implemented the Appeal Board’s recommeodathat he
should conclude with all due speed the investigatiato the
allegations of serious misconduct against the caimght and should
take a decision within a reasonable time. It ordeéhe Organization to
pay the complainant 10,000 United States dollarsompensation for
the moral injury suffered. It emphasised in consitien 8 that facts
occurring after the complainant’s suspension, whicad been
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mentioned by the parties in their submissions,¢owit be considered
in the proceedings leading to that judgment.

The complainant’s appointment was terminated onF&Bruary
2007 on grounds that are contested before the falbu

2. In the meantime, on 19 February 2007, the comphihad
written to the Director General to request, intés,ahe annulment of
his suspension, which had lasted for almost a yéaring received no
reply, he lodged an appeal with the Appeal BoardlariApril. On 3
July the Board decided that the appeal was irratégvpursuant to the
res judicatarule, inasmuch as it had already issued an opiaiothe
measure of suspension and no new administrativisidechad been
taken on this matter. The complainant was inforrbgdetter of 19
July 2007 that the Director General also deemedjyp®al irreceivable
pursuant to thees judicatarule.

The complainant asks the Tribunal to set aside thetision
and to award him 200,000 Swiss francs in compemsafdr the
moral injury suffered and 20,000 francs in coste. dtibmits that the
Director General could not rely on thes judicatarule and that his
suspension lasted for an excessively long timerdfiers to UN Staff
Rule 110.2 and infers from it that such a meashoelld in principle
last for no longer than three months.

3. Theres judicatarule applies to decisions of judicial bodies,
but not to opinions or recommendations issued bmiridtrative
bodies. The Director General was therefore obviousiong to cite
this rule as the basis for declaring the interqgdeal irreceivable on
the grounds that the Appeal Board had already giveapinion on the
suspension and that no new administrative decisimhbeen taken on
this matter.

4. The Tribunal notes that since then, in Judgmen82&®pted
on 9 November 2007 — to which the parties refdrhas itself ruled on
the duration of the measure in question. Howevethat judgment it
clearly indicated that it could not consider faotcurring after the
suspension. From this it must be inferred thatheeithe first internal
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appeal nor Judgment 2698 was concerned with thetdawhich the
complainant objected in his second internal appeamely that the
suspension measure lasted for nearly a year.

5. The complaint is therefore well founded and the ugnped
decision must be set aside.

The Organization shall pay the complainant 3,00@s§¥ancs in
compensation for the moral injury which he suffeogdng to the fact
that the merits of his internal appeal were notdrad.

6. In addition, the Organization has not supplied &md of
justification for the plainly excessive durationtbe suspension which
formed the subject of Judgment 2698. It ought teehshown that
special circumstances, such as the complexity efiriquiry, had not
enabled it to complete this investigation with thepatch required by
Judgment 2698, under 13.

The complainant is entitted to compensation for tmeral
injury which he suffered owing to the excessive amgustified
duration of his suspension. The Tribunal setsaequo et bonthe
amount of compensation owed by the Organizatiortti reason at
10,000 francs.

7. The complainant shall also be awarded 3,000 framcssts.

DECISION

For the above reasons,
1. The impugned decision is set aside.

2. WIPO shall pay the complainant 3,000 Swiss franampensation
for the moral injury which he suffered owing to tfaet that the
merits of his internal appeal were not examined.
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3. It shall likewise pay him 10,000 francs in compeiwsafor the
moral injury which he suffered owing to the excessiluration of
his suspension.

4. It shall also pay the complainant costs in the awhoaf
3,000 francs.

In witness of this judgment, adopted on 7 May 20@8,Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jeadgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine EpmRegistrar.

Delivered in public in Geneva on 8 July 2009.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



