Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

Registry’s translation,
the French text alone
being authoritative.

107th Session Judgment No. 2828

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Mr F. Lgainst the
International Olive Oil Council (I0OOC) on 17 Julp@8, the Council's
reply of 7 November 2008, the complainant’s rejeindf 21 January
2009 and the 100C'’s surrejoinder of 17 April 2009;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The provisions of the IOOC Staff Rules that havearing on this
case stipulate, inter alia, the following:
“Rule4.7: International recruitment

(@ [...] The allowances and benefits in general lab& to
internationally recruited staff members shall be:

(i) payment of travel expenses upon initial appoient and on
separation for themselves, their spouse and thepentdent
children;

(ii) payment of removal expenses;
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[...]
(v) repatriation grant.

(b) A staff member who has changed his residestatus in such a
way that he may, in the opinion of the Executiveebior, be deemed to be
a permanent resident of the country where the Obilmeadquarters is
located, shall lose entitlement to the followinpaiances and benefits:

[...]
(iii) repatriation grant;
(iv) payment of travel expenses upon separationtlier staff
member, his spouse and dependent children;
(v) payment of removal expenses.
Rule 7.2: Approved travel of family members

(a) Subject to the conditions laid down in theséeRuthe Council shall
pay the travel expenses of the eligible family merstof an internationally
recruited staff member under the following circuanstes:

[...]

(i) on separation from service, provided he hangieted not less
than one year of continuous service, or earlidrisfservices are
terminated by the Council;

[...]
Rule 7.18: Removal expenses
(a) The Council shall pay expenses in connectiah e removal of
an internationally recruited staff member’'s persaféects and household
goods, under the following circumstances:
[...]
(i) upon separation from service, provided he baspleted not

less than two years of continuous service, or exaiflihis services
are terminated by the Council.

[...]
Rule9.12: Repatriation grant
(a) An internationally recruited staff member whdhe Council is

obliged to repatriate who has completed one yeacoofinuous service
shall be entitled to a repatriation grant [...].

(b) A staff member who abandons his post or is sarityndismissed
shall not be entitled to the repatriation grant.

[..]
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Rule 9.13: Servicegrant

(a) Upon separation from service on their own atitie or through
termination, staff members who are not entitlecclaim the repatriation
grant shall receive a service grant, the amounthaéh shall be:

(i) one week’s pay, according to the category ef staff member
and to the pensionable scale in force at the Uritations [...],
for each year of service, if the staff member does have
dependents;

(i) two weeks’ pay, according to the categoryud staff member
and to the pensionable scale in force at the Urttibns [...], if

the staff member has dependents, taking into a¢aberdifferent
periods of service with or without dependents.

The starting amount of the grant shall be four andweeks’ pay
respectively.

(b) A staff member who abandons his post or is sartyndismissed
shall not be entitled to the service grant.

[..]”

Facts relevant to the present dispute are sehaludgments 2582
and 2692 concerning the two earlier complaints thatcomplainant
submitted to the Tribunal. It should be recalledttthe complainant,
an ltalian national, was an official of the Europgaommission when
it was decided to appoint him, with effect from tt@ber 1987, to the
office of Executive Director of the IOOC, which hiésheadquarters in
Madrid. On 20 December 2002, following an auditomtpon the
IO0OC’s administrative budget which, according toe ti€ouncil,
revealed serious financial irregularities, the ctamant tendered
his resignation. On 14 May 2003 the Council lifige immunities
previously enjoyed by the complainant. Charges vieoeight against
him before the criminal courts of Madrid in Sept&mB004.

In a letter of 27 January 2003 the complainant estpd payment
of all the “end-of-service benefits” to which hensalered he was
entitled under the Staff Regulations and Rulesrdipeated this request
on several occasions, including on 30 April and\@vember 2003. In
Judgment 2582 the Tribunal set aside the implieitiglon resulting
from the I00C'’s failure to respond to the complaire request and
sent the case back to the Council for the lattitey @onsidering the
merits of the request “in accordance with the ajablie rules and
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whatever information he has supplied”, to take aplieit, reasoned
decision regarding the benefits he was claiming.fultthermore
awarded the complainant 1,000 euros in compensdtionmoral

injury. After the complainant had filed an applicatfor execution, the
Tribunal, in Judgment 2692 delivered on 6 FebriZ&§8, ordered the
execution of Judgment 2582 in full within ninetyydawith a penalty
for default of 500 euros per day.

By a decision of 29 April 2008, which constitutée timpugned
decision, the complainant was informed that hisiest for payment of
the repatriation grant and his travel and remowgeases had been
rejected on the grounds that he did not meet al ¢bnditions
of entitlement laid down in the Staff Rules. Firathile the I00C
did not contest the fact that the complainant haenbrecruited
internationally, it contended, with reference torieas items of
evidence, that he had become a permanent resiti&gain and that,
pursuant to Rule 4.7(b), he had therefore forfeliedentitlement to
the allowances and benefits he was claiming. Os tloint, the
Council stated that it was “obvious and logicalatthhe complainant
had not undertaken any removal since he himselfdumditted before
the Tribunal that he continued to reside intermitie in Spain.
Furthermore, the Council maintained that the documeroduced
by the complainant to establish that he residedtaly — including,
for instance, his voting card — had no probativeieaSecondly, the
IOOC explained that, while the complainant’s sepanafrom service
had taken the form of a resignation, it had in faeen a summary
dismissal, within the meaning of Rule 9.12(b), whigrecluded the
payment of a repatriation grant. Pursuant to Rul2, $he term
“resignation” means “a separation from serviceiatéd by the staff
member”. In the case in point, it was first the @hgan Commission
and then the 100C that requested the complaina#jsaration on
account of the financial irregularities detectedhe3e represented a
“serious breach of the standards of conduct redquifeinternational
civil servants”, warranting a summary dismissal enule 10.6. The
IOOC added that any amount paid to a staff mempen separation
from service is intended to “reward” the staff membor his or
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her dedication and professionalism, and that iftaff snember is
dismissed as a disciplinary penalty for breachldigations, payment
of the allowances and benefits foreseen under tladf Rules is
excluded. Given that the irregularities ascribedhis complainant led
to proceedings before the criminal courts of Madthie refusal to
pay the sums claimed was the only possible decisidoreover,
citing Rule 9.13(b), the 100C indicated that a fstaBmber who is
summarily dismissed on disciplinary grounds is eatitled to the
service grant.

B. The complainant submits that he was entitled tomet of his

travel and removal costs and of the repatriatiaang(or the service
grant) pursuant to Rules 7.2, 7.18, 9.12 and 9Tt& impugned

decision is, in his opinion, unlawful inasmuch assibased on three
errors of law.

First, the complainant argues that Rule 4.7(b) n@tsapplicable
to him because he could not be deemed to be a pennheesident of
Spain at the time of his separation from servicecokding to the
provision in question, it is for the Executive Qiter himself to assess
whether such status has been acquired. Duringenim bf office,
however, not only had he never considered himselfet a permanent
resident of Spain, but he had actually enjoyedodhgaitic status, which
is incompatible with the status of a permanentdersi. He adds that
since his separation from service he has divideditme between lItaly,
where he owns a house, and Spain, where he stayhisat
wife’s home. Nevertheless, he considers that sudoermation
does not concern the I00C because his place aflerest has no
bearing on the determination of his entitlements.fttther contends
that the Council’'s reasoning in its decision of &pril 2008 was
“fundamentally flawed” inasmuch as the organisaticlied on
evidence post-dating his separation from servicpréwe that he had
acquired the status of a permanent resident ofnSpéoreover, the
evidence was unconvincing because it was factuatlgneous. The
complainant asserts that, pursuant to Rule 7.18éipval expenses
were payable only after the Executive Director liadermined “the
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most convenient” conditions, subject to the submissof three
estimates. As he had submitted three estimatdgetorganisation by a
letter dated 20 April 2003, he affirms that the IO©@annot rely on his
alleged failure to undertake any removal to just$yrefusal to pay the
said expenses. Lastly, he emphasises that he seught to establish
that he resides in Italy throughout the year.

Secondly, the complainant submits that Rule 9.12¢a¥ not
applicable to his case. Pointing out that the Ciuaccepted his
resignation on 20 December 2002, he contends tmatl®OC's
attempt to reclassify it as a summary or discipiimdismissal is based
on arguments which are unfounded both in fact ankhw. He adds
that such a reclassification would amount to rettiva denial of the
safeguards that a disciplinary procedure affordsvaould constitute a
breach of the “principle of non-retroactivity ofvatse administrative
decisions”. In his view, the Council cannot, withouolating the
principle of the presumption of innocence, withhplayment of the
repatriation grant on the grounds that criminal cpexlings are
pending. The complainant asserts that the issukisoinanagement
methods is irrelevant: all the allegedly illegal asares identified
by the audit were subject to the applicable apgrewval oversight
procedures at the relevant time, and by failinghention the existence
of these internal and external oversight mechanisimes IOOC is
seeking to “diabolise” him.

Thirdly, the complainant submits that, since he wasther
dismissed on disciplinary grounds nor summarily nissed,
Rule 9.13(b) is not applicable to him.

The complainant considers that his repatriatiomigfar service
grant) amounts to 232,159.23 United States doll&rgthermore,
referring to the lowest estimate, he assessesemsval expenses at
17,734 dollars. His travel expenses would amour,482.80 dollars
on the basis of the rates applicable in 2003. He #w Tribunal to set
aside the impugned decision and to draw all thevesit legal
consequences, namely to order the IOOC to pay Bi&i034 euros —
corresponding to the sum of the above-mentioneduatscconverted
into euros as at 27 January 2003 — together witkrdst at a rate of
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8 per cent per annum with effect from that date, vesl as
compensation for the moral injury caused by the atmnto his
reputation. Lastly, he requests that he be awardsts.

C. In its reply the 100C reiterates the argumentsfedh in the
decision of 29 April 2008. It maintains that themg@ainant did not
settle in Italy after his separation from servieeduse he acquired the
status of a permanent resident of Spain. The Cbuligputes the
contention that the complainant, in his capacitfEascutive Director,
had the authority to determine whether or not hd parmanent
resident status and to decide on his entitlemetihéoremoval grant.
Stressing that the Tribunal, in Judgment 2582, edtathat the
complainant had an obligation to provide evidend®mwsng in
particular “that his repatriation to his home caoundid in fact occur
and, as the case may be, that he incurred expenstt occasion”,
the 100C argues that his request cannot be allagethe “the main
and essential condition, that of having returnedhi® country of
origin”, has not been met. According to the Counitie proper time
for determining whether or not the complainant veasitled to a
repatriation grant was after his separation frormise. As he still lives
in Spain, in the residence he occupied when heemngsoyed at the
IOOC, the complainant has by definition no rightrégeive the grants
he is claiming. Furthermore, the Council notes vatiiprise that the
letter dated 20 April 2003 was produced only in twmtext of the
present proceedings and it denies having recetvadhat time.

The I0O0OC also maintains that the complainant is emittled to
the repatriation grant or, alternatively, to thevem grant, since he
was in fact summarily dismissed for having commiitteerious
irregularities in the performance of his dutieseT®ouncil considers
that the complainant's statements in defence of ranagement
methods when he headed the I00C are scarcely edithe light of
the content of the audit reports. It adds that “thest elementary
notion of justice would be flouted” if an officiakere to receive a
sizable grant for services rendered although hechatunitted “a series
of irregularities [...] that led to the institutiori oriminal proceedings”.
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The Council submits that the complainant’s request be
awarded interest for delay should be rejected a@n glounds that
such interest can only accrue on claims that greédated and payable,
and the complainant’s claims do not satisfy thaeesal requirement.
It considers that the 1,000 euros awarded by thsifal in Judgment
2582 are sufficient to compensate for the allegedaiinjury caused
to the complainant, since he has suffered no aaditimoral injury
since that judgment.

D. In his rejoinder the complainant reiterates hisuargnts. With
regard to the letter of 20 April 2003, he states tie had no reason to
send it by registered mail. He explains that hiteteof 25 November
2003 referred to that of 30 April, which was in rtusimply a
“reminder” of the request contained in the aboveyiomed letter of
20 April.

Furthermore, the complainant submits that the Cibgoommitted
an error of law with respect to “the consequendethe location in
which retired international civil servants spendithives”. He asserts
that two former staff members of the organisatioone a Tunisian
national and the other a Moroccan national — regkithe sums to
which they were entitled on separation from serviee they are in a
similar situation to him, since they have retairsd apartment in
Spain. In the complainant’s opinion, the 1I00C algmored the
practice whereby, when an official is approachimgirement age,
international organisations calculate all the anmeam which he or she
will be entitled upon separation.

E. In its surrejoinder the IOOC reiterates its positiowhile
maintaining that the letter of 20 April 2003 is rast essential item of
evidence, since the fact that the complainant f@sundertaken a
removal is indisputable, it nevertheless observiesg heither of the
letters mentioned by him contains a referenceeddtier of 20 April.

The 100C asserts that, apart from the fact thatctmaplainant
has produced no evidence of the existence of tlectipe he
mentions, any such practice would breach the agdgkcwritten rules,
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which require the fulfilment of a number of condiis and the
implementation of a specific procedure before anmy san be paid. It
notes that the examples that he mentions involtvg former staff
members of the organisation are not supported bywidence.

Lastly, the Council considers that the complairauiiie process
rights have never been flouted and that the safdgua which he was
entitled have not been breached.

CONSIDERATIONS

1. The facts of the case are set out in Judgment 2&8®ered
on 7 February 2007, concerning the complainant& tomplaint, in
which he sought the quashing of the implicit dexisto reject his
request for payment of the repatriation grant, tfavel expenses
incurred in returning to his country of origin anid removal expenses,
i.e. the end-of-service benefits to which he bekv he
was entitled. In that judgment the Tribunal ser tlase back to the
IOOC for the latter, “after considering the mewfsthe complainant’s
request in accordance with the applicable rules avithtever
information he has supplied, to take an expliotasoned decision
regarding the benefits he is claiming”. Seised wofagpplication for
execution, the Tribunal ordered the execution ef jdgment in full
within ninety days of 6 February 2008 (see Judgr2aésg).

2. The complainant impugns the decision of 29 Apri020
informing him that his request for payment of tlepatriation grant
and his travel and removal costs had been rejeaad, that he
was not entitled to the service grant. He asséds this decision is
illegal since it is based on errors of law, the ©®aving, in his
view, wrongly relied on paragraph (b) of Rules £712 and 9.13,
respectively, in rejecting his request.

3. The relevant texts are quoted under A above.



Judgment No. 2828

4. |t follows from Rules 4.7 and 9.12 that, to be #mdi to
the repatriation grant, a staff member must havenbeecruited
internationally, must not be deemed to be a permtanesident of
the country where the headquarters is located, muost not have
abandoned his or her post or have been summasityisied. The first
two of these conditions are also applicable to risimbursement of
travel and removal expenses.

The fact that the complainant was recruited intiégonally is not
disputed in the present case. However, in ordgudtify its refusal to
pay him the repatriation grant, the defendant dsgdion claims that
he did not return to his country of origin becahseacquired the status
of a permanent resident of Spain, and that, “rdgasd of
the fact that the termination of his relationshiphwthe 100C should
have been termed a resignation, [the complaina®@i} wummarily
dismissed on account of serious irregularities atete during the
performance of his duties as the head of the IOOC".

5. The repatriation grant provided for in the IOOCfBRules
is logically intended to enable internationally mgéted staff members,
who leave their country of origin to carry out thduties, to return to
that country upon separation under the best p@ssildumstances and
without being inconvenienced in any way by theipatgiation.
Payment of that grant, and likewise the reimbursgnoé travel and
removal expenses, thus presupposes that the stafbber must return
to his or her country of origin to live there orshalready done so. It
was for this reason that the Tribunal, in view leé tircumstances of
the case, ruled in Judgment 2582 that the compitifead an
obligation to supply the I0OC with evidence showingarticular that
his repatriation to his home country had in factusced and indicating
any expenses that he had incurred on that occasion.

6. With regard to the travel and removal expenses, the
complainant himself acknowledges in his submissidinat such
expenses can be reimbursed only if their existéacproved. The
Tribunal finds that no such proof has been furmdshsince the

10
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complainant’s presentation of mere estimates issafficient in this
regard.

7. The Tribunal does not agree with the complainant’s
contention that his place of residence after hgmassion from service
has no bearing on the determination of his entélei®m Given the
purpose of the repatriation grant and the foregoatgervations
regarding the factual basis of repatriation, theglainant was under
an obligation to produce evidence of his repatiatiNeither the
certificate of residence in Italy nor the 2006 testurn nor the
complainant’s voting card can be deemed to bedeffi, in the light
of the other evidence on file, to prove that theptainant left Spain to
settle in his country of origin on separation freemvice.

It follows that the complainant, who has not provibat his
repatriation to his home country has in fact oaedyriis not entitled
either to the repatriation grant or to reimbursemmeh travel and
removal expenses.

8. A question remains, however, as to whether the tnant
is entitled to the service grant.

The 100C argues that, given the irregularities thainted
the complainant’'s management methods, his depadhoald be
assimilated to a summary dismissal or reclassifiedsuch. It argues
that the complainant therefore fails to meet onthefpreconditions for
receipt of the grant in question. The Tribunal spteowever, from the
evidence on file that the complainant tenderedréssgnation, which
was accepted by the organisation with immediateeceff It
may therefore be concluded, without dwelling on plagties’ lengthy
arguments concerning this issue, that the resigmaghould not be
assimilated to a summary dismissal or reclassdeduch, the parties
having expressed their intentions clearly. It falothat, pursuant to
Rule 9.13, the complainant, who did not abandompb# and was not
summarily dismissed, is entitled to the servicenglculated on the
basis set out in that rule.

11
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In view of the circumstances of the case, inteaest rate of 8 per
cent per annum will be payable on the resulting amavith effect
from the date of the request, i.e. 27 January 2003.

9. The complainant is seeking compensation for mangiry.
The Tribunal finds that it has already awarded isigffit redress for
this moral injury in Judgment 2582.

10. As he partially succeeds, the complainant is eutitb costs,
which are set at 1,000 euros.

DECISION

For the above reasons,
1. The decision of 29 April 2008 is set aside.

2. The IOOC shall pay the complainant the service tgr@aiculated
as indicated under 8, above.

3. It shall also pay him 1,000 euros in costs.

4. All other claims are dismissed.

12



Judgment No. 2828

In witness of this judgment, adopted on 30 Apri020Mr Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jadgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine EpmRegistrar.

Delivered in public in Geneva on 8 July 2009.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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