Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2823

THE ADMINISTRATIVE TRIBUNAL,

Considering the first and second complaints filgdNir T. G.
against the European Patent Organisation (EPO) lorSdptember
2007 and corrected on 12 December 2007, the Omgams replies
of 10 April 2008, the complainant’s rejoinders of May and the
letters of 3 June 2008 by which the EPO informedRiegistrar of the
Tribunal that it did not wish to enter a surreje@ndfor either
complaint;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the cases and thadplgs may be
summed up as follows:

A. The complainant, a German national born in 196fejb the
European Patent Office, the EPO’s secretariat, &ag 2002 as an
examiner at grade A2. On taking up his duties hes want a
provisional calculation of his reckonable experiffior the purposes
of recruitment and promotion according to whichhael seven years
and two months of reckonable experience. By arlett@8 May 2002
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the complainant pointed out an error in that catoh and also asked
the Office to credit the period of his PhD studi¢§5 per cent instead
of 50 per cent. On 17 June 2003, after he had mapfpirther details

concerning various periods of previous employmém, Office sent

him a second calculation showing that his reckana&biperience was
seven years and eight months. On 1 July 2003 thwlednant asked
the Office to revise its calculation on the grourtiat one of the

periods of employment taken into account oughtawehbeen credited
at 100 per cent rather than 75 per cent. The Offgreed to credit the
period in question at 100 per cent and, under coVYex letter dated

28 July 2003, sent the complainant a third cal@maaccording to

which he had seven years and nine months of rebkermexperience.

On 8 November 2004 he was informed of his promotograde A3

with effect from 1 May 2004.

In a letter dated 24 January 2005 to the Principiagctor of
Personnel the complainant again requested a rdatidocu of his
reckonable experience, arguing that the Office métakenly omitted
to give credit for his work as a freelance consulfar the period from
July 2000 to October 2001. He wrote to the Pridcipaector of
Personnel again on 4 February 2005 stating thata“gsecaution”
he wished to file an appeal against the effectate @f his promotion.
Referring to his letter of 24 January 2005, he dttboh that
this matter was linked to the “incorrect” calcutetiof his reckonable
experience, dated 28 July 2003, which, he addetatdeonly accepted
because he had been assured that his unrecognésealus experience
would be taken into account at the time of his ngsdmotion by
backdating the promotion accordingly. He requestedgnition of his
freelance consultancy work and asked the Principakctor of
Personnel to forward his appeal to the PresidettieofOffice. In an e-
mail of 28 February 2005 the Recruitment Departnexpiained why
the complainant’s work as a consultant could notrdmgnised and
informed him that his letter of 4 February would tveated as an
internal appeal. By a letter of 1 April 2005 thengmainant was
informed that the President of the Office considett@at his request
could not be granted and had therefore referredapjseal to the
Internal Appeals Committee.
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The complainant met with staff members of HR Admsiiration
and Systems on 10 May and 19 July 2006 to discigssdse; he was
then informed that the calculation of 28 July 20038s final. On
12 October 2006 he wrote to the President of tHe®tnd asked to
be credited with at least three months of reckanabiperience in
respect of his work as a freelance consultant hedime he had spent
preparing for the European qualifying examinatiam professional
representatives (EQE). In the event that his requess denied,
he wanted his letter to be treated as an interpgea “against
the refusal, received on 19 July 2006, to recognikat previous
experience. By a letter of 10 November 2006 he miasmed that the
President of the Office had referred this secormeapto the Internal
Appeals Committee.

The Committee considered the complainant's appeatdy. In
its opinion dated 9 May 2007 it found that his adpef 4 February
2005 was partly admissible, because he had chelietine effective
date of his promotion within the prescribed timenits, but that
his claim for recognition of his consultancy worlasvtime-barred
and, consequently, his claim for a retroactivegassaent to grade A3
was also time-barred. It held that his appeal of A&ober 2006
overlapped with the first appeal insofar as he geeking recognition
of his consultancy work and, to that extent, it wagceivable. It
further held that his request for recognition oé time that he had
spent preparing for the EQE was time-barred. lbmaoended that
the appeal of 4 February 2005 be rejected as pamdgeivable
and otherwise unfounded and that the appeal of &@bb@r 2006
be rejected as irreceivable. By a letter dated e JRO07, which
constitutes the decision impugned in each compl#iet complainant
was informed that the President had accepted teesenmendations.

B. In his first complaint the complainant argues ttheg calculation
of his reckonable experience was continuously uligussion from
May 2002 until July 2006, and he contends that h& & legitimate
expectation that his request of 24 January 200% fecalculation was
being examined by the Office up until 19 July 20B€. points to the
meetings that took place in May and July 2006 anutrsts that the
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EPO did not, as it asserts, merely explain its iptes/calculations but
that it requested additional information from hinmdaengaged in a new
analysis of his reckonable experience. Thus, hendideceive a final

decision until 19 July 2006. Furthermore, in higwj because the
injustice resulting from that decision is repeataery month upon

receipt of his salary, his claims should be redd/aat least with

respect to the period commencing with the filindghisf complaint.

On the merits he submits that the EPO cannot yustifusing to
take into account his professional activities dgitime period from July
2000 to mid-September 2001. He contends that tlualatours he was
employed as a freelance consultant far exceedddviiked hours and
that the Office’s refusal to recognise this worlaibitrary. In addition,
he argues that his preparation for the EQE wasngoritant part of his
studies to qualify as a patent attorney and thsiauld be recognised
as reckonable experience, even though at the tertead passed only
part of the EQE.

In his second complaint the complainant submitg thecause the
Office made a mistake in its calculation of hisk@table experience,
his grade upon appointment should be correctedradegA3. The
arguments on which he relies in support of thisgntlare the same as
those put forward in his first complaint. He alsgues that, in the
course of the discussions concerning the calculaifohis reckonable
experience, he was assured that any promotionadegA3 would be
backdated to August 2002 on the basis that he wbulthen have
acquired eight years’ reckonable experience, whistder the rules
then in force, “by default resulted in an appoimim@ grade A3”". He
notes that at the material time at least two yeargderience in
grade A2 were required for promotion to A3 but &gthat, in view of
the legitimate expectation engendered by that asser he should
nevertheless be granted an A3 salary retroactivehy August 2002.

In his first complaint he asks the Tribunal to quése impugned
decision and to order the EPO to recalculate likamable experience
according to one of the formulas he has provideterAatively, he
requests that the Tribunal determine the amountaddlitional
reckonable experience to which he is entitled. H®o aclaims
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compensation for the resultant difference in safesyn May 2002 or

from the date of filing his complaint. In the altative, he asks the
Tribunal to determine an amount of compensatiot wéspect to his
salary. In his second complaint he asks the Tribtsmguash the same
impugned decision and to order the EPO to “corréet”grade upon
recruitment from grade A2 to A3 and pay him theregponding

difference in salary with effect from August 2002.both complaints

he claims costs.

C. In its reply to the first complaint the EPO argudmat the

complaint is irreceivable as time-barred. The caimaint did not
challenge the calculation of his reckonable expeeedated 28 July
2003 within the three-month time limit prescribeg the Service
Regulations for Permanent Employees of the Europedant Office.

It denies that a new decision was taken at theing=ein May and July
2006. Likewise, his salary slips do not constitteeurrent decisions
regarding reckonable experience.

On the merits it points out that at the materialetj the rules
dealing with the calculation of reckonable experiattained prior to
entry into service were set out in Circular No. 1#4argues that the
complainant has not met the requirements of treuler in that he has
not proven that his freelance consultancy work esponded to the
level and type of duties of his post or that hisparation for the
EQE led to the award of a diploma no later thandhte on which
his appointment was confirmed. It notes in thatpees that he
passed the EQE four years after he began workingeaEPO. Also,
the Organisation does not normally recognise th& Efp the purposes
of reckonable experience because EQE preparaticailyisakes place
concurrently with periods of employment that areognised by the
Organisation as professional activity. It statest the calculation was
correct and not arbitrary.

The EPO also points out that the complainant hasnded his
calculations of his reckonable experience a nunobdimes since he
began challenging the Organisation’s calculationd amat this
behaviour is not in conformity with his obligationsder the Service
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Regulations or with what may be expected of anrmatonal civil
servant.

In its reply to the second complaint the Organisatrgues that
the complaint is also irreceivable as time-barfidte complainant did
not challenge his grade upon appointment withinghescribed time
limit. It points out that he bases his claim todppointed to grade A3
with effect from 1 May 2002 on his requests forogmtion of his
freelance consultancy work and his preparatioriferEQE, which are
time-barred. In addition, since he failed to fileiaternal appeal within
three months of receiving his salary slip for Auge@02, his claim for
payment of the difference in salary between gra&2sand A3 with
effect from that date is also time-barred.

D. In his rejoinders the complainant maintains hisapleHe claims
moral damages in response to submissions madesliyRD which he
considers to be offensive and damaging to his tlighie also states,
in his rejoinder on the second complaint, that hehes to withdraw
that complaint if the Tribunal finds that his firstomplaint is
receivable.

CONSIDERATIONS

1. These two complaints are concerned with the cdioula
of the complainant's reckonable experience for fhaposes of
Article 11 of the Service Regulations. They alsthibraise the question
as to when a final decision was made with respethat calculation.
Accordingly, it is appropriate that they be joined.

2. The complainant entered the service of the EPO d&fag
2002 at grade A2. After taking up duty, he was giwe provisional
calculation of his reckonable experience at sevears/ and two
months, subject to proof that he had worked fufieti during the
periods on which the calculation was based. Belaif 28 May 2002,
the complainant requested that credit be givenbapét cent for his
PhD studies and informed the Recruitment Departrifeaitthe period
from 16 February to the end of April 2002 had beenognised
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erroneously. Later, on 5 March 2003, he supplietices for periods
during which he worked as a freelance consultaatwids informed on
6 May 2003 that the invoices did not establish tteahad worked full-
time during the relevant period and was asked venetke had further
assignments that could be taken into account. Ngthurther having
been heard from the complainant, he was informektbgr of 17 June
2003 that his reckonable experience had been agdcll
at seven years and eight months, with credit bejivgn for his

PhD studies at 75 per cent but without recognitiérthe freelance
period from July 2000 until October 2001. He th@@u requested
recognition at 100 per cent of a period that haevipusly been
recognised at 75 per cent. His request was gramtddby letter dated
28 July 2003 but received on 4 August, he was méat that his
reckonable experience was seven years and ninehmofgain, the
calculation did not include the freelance periotiveen July 2000 and
October 2001.

3. On 8 November 2004 the complainant was informed tha

he had been promoted to grade A3 with effect frorividy 2004.
That promotion would have taken effect from an iearbate had
his reckonable experience included the period o frieelance
consultancy. By letter of 24 January 2005 to thediyal Director of
Personnel, the complainant requested a recalcnlafitis reckonable
experience to include the period from July 200@tbober 2001. On 4
February 2005 he lodged an internal appeal witlpe@sto the
effective date of his promotion to grade A3, redngsrecognition of
his freelance work for the purpose of calculating heckonable
experience.

4. In an e-mail of 25 February 2005 to the Recruitment
Department the complainant stated that his appealbeen filed as a
precaution and that he wanted to avoid an appeat dll possible.
The Recruitment Department replied in an e-mail28nFebruary. It
referred to the complainant’s letter of 24 Januang explained that
the period of freelance work could not be recoghias it amounted,
on average, to only four hours per week and themgémpractice was
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that “part-time work should equal at least 50% afcamal activity”.
The e-mail concluded with the statement that:

“The position of the Office had not changed andryletter of 4 February

will, therefore and according to your request, beorded as an internal

appeal.”
On 2 March 2005 the complainant replied to the Ré&oent
Department stating that he agreed that his “avevag&ing time for
[the] period [in question] appear[ed] to be veryadmand indeed
insufficient to be recognised [...] in the light thfe general practice”.
However, he suggested that, at least for the pefioch June to
October 2000, the invoiced hours worked be muéilby 2.63, which
would result in 59 working days. He asked that kechkedited with
three months’ experience for that period and stttat] if accepted, he
“would withdraw [his] internal appeal as [he] addjethat for the
remaining months the actual hours worked [werejobwelwhat is
expected to be recognizable”.

5. Apparently, the complainant spoke to his Directorearly
2006 and asked to discuss the question of his natite experience
with somebody from the Principal Directorate of $e&gmel. In any
event, the evidence is that the complainant’s Darecontacted the
Director of HR Administration and Systems, indiogtithat there
was a chance that the complainant would withdraw dppeal if
someone explained the reasons for the non-recognifi parts of his
professional experience. Meetings occurred on 1§ ktad 19 July
2006. In those meetings the complainant soughtréicegnition of
his freelance work and also the time he spent pirggpdor the EQE.
At the second meeting, on 19 July 2006, he wagriméd, orally, that
the calculation of 28 July 2003 was final and thatnew decision
would be taken. On 12 October 2006 the complaifiled a second
internal appeal with respect to what was said ta i@al decision of
19 July 2006, seeking at least three months’ rezhlenexperience on
the basis of his freelance consultancy work andphéeparation for
the EQE.
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6. The complainant’s first and second appeals werrned to
the Internal Appeals Committee and were considévgdther. In its
opinion of 9 May 2007, the Committee recommendeat the first
appeal be rejected as partly irreceivable and wikerdismissed as
unfounded, and that the second be rejected asyih@teivable. The
complainant was informed by letter of 5 June 20tAt the President
of the Office had decided to reject his first appaa unfounded
and partly irreceivable, and the second as unfaliaae irreceivable.
The complainant lodged his complaints on 11 Septen2907, the
first with respect to the decision to reject his@med appeal, and the
second with respect to the decision to reject ingd &ppeal. In both
complaints, he seeks to have his reckonable experimclude periods
that were not taken into account in the calculatiomde on
28 July 2003, although the formulation of the rfeti@imed is different
in each case. In his rejoinder in the second camiplégne complainant
states that the second complaint was filed onlgt aafeguard and that
he wishes to withdraw it if his first complaintrisceivable. That being
S0, it is convenient to deal first with the firgingplaint.

7. Receivability of the first complaint depends on thee a
decision was taken in July 2006 with respect to ¢benplainant’s
reckonable experience. The complainant does ndendrthat a new
decision was taken on 19 July 2006, but, rathext timtil then “no
final appealable decision had been issued”. In tbigrd, he claims
that his reckonable experience was an “issue ofirmorus debate
starting in May 2002 and ending in July 2006”. Aduhally, he claims
that “the fact that the [Principal Directorate ofrBonnel] seriously
considered [his] request of 24 January 2005 in wiéwecalculating
[his] reckonable experience le[d him] to believattfis] request ha[d]
been received and examined until 19 July 2006”.s€harguments
must be rejected.

8. There was nothing continuous about the discussiehseen
the complainant and the Principal Directorate ofsBenel. The
complainant did nothing to initiate discussionsamatn 4 August 2003,
when he received the letter of 28 July informingnhthat his
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reckonable experience had been calculated at sgyas and nine
months, and 24 January 2005. Moreover, no discussi@re initiated

by the Directorate. Only on 24 January, and theg omthe context

of a decision with respect to the effective datepodmotion, did

the complainant contact the Directorate. From thesgective of the
latter, those discussions terminated on 28 FebrR@®p when it was
explained to the complainant why his freelance wookild not be

recognised and he was informed that “[t}he positbthe Office had

not changed”. Although the complainant sought to gou alternative
calculation of his freelance work to the Princifairectorate of

Personnel on 2 March 2005, nothing further occubeteveen that date
and May 2006 when the complainant sought to advanocgher basis
for calculating his reckonable experience. Again, was the

complainant who initiated discussions and, agairthe context of his
pending appeal. The discussions ended when henf@sed that no
new decision would be taken.

9. The fact that the Recruitment Department commueitat
with the complainant in February 2005 in respormséi$ request for
a recalculation of his reckonable experience prewido basis for a
reasonable belief that the issue was the subjectcasftinuing
consideration. As already indicated, at that stabe, Department
merely explained why the period of the complairanffeelance
consultancy could not be taken into account andtpdiout, in clear
terms, that the “position of the Office had notrged”.

10. Article 108(2) of the Service Regulations requitbat an
appeal be lodged within three months of an adveéesésion. The oral
communication of 19 July 2006 cannot be considasethe only final
decision on the question of the complainant’s reekbe experience.
Nor is there any basis on which it can be saidaabresh decision,
as distinct from the confirmation of an earlier id@mm, no new
basis having been advanced for maintaining theutalon of the
complainant’s reckonable experience at seven yaadsnine months
as communicated by the letter of 28 July 2003. Aade for the
complainant’s salary slips, there is nothing withire three months
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preceding 12 October 2006, the date on which hi®rge internal

appeal was lodged, that could conceivably be censitlas a decision
with respect to his reckonable experience. Althotlgh complainant
relies on his salary slips, that reliance is miepth It is correct, as
pointed out in Judgment 1798, that “pay slips adividual decisions
that may be challenged before the Tribunal”. Howgetleey cannot be
challenged as new decisions if they merely confirdecision that was
taken at some earlier time and outside the timetdinm which an

appeal may be brought. More particularly, and asclesar from

Judgment 847, an EPO staff member can only challetige

determination of seniority or reckonable experiengithin three

months of its original determination.

11. The President of the Office was correct in rejagtihe
complainant’s second internal appeal as whollycereable. That
being so, the first complaint is also irreceivaate it is necessary to
consider the second complaint based on the conaplBinfirst internal
appeal with respect to the decision of 8 Noveml@d42as to the
effective date of his promotion to grade A3.

12. It is not disputed that the complainant’s firsteimtal appeal
was brought within time insofar as it challenged tiecision as to the
effective date of his promotion to grade A3. Theinly so, the second
complaint is, to that extent, receivable. Howetee, only ground upon
which it is contended that the effective date waeng is that the
complainant’s reckonable experience should haveded periods that
were not taken into account in the calculationefes years and nine
months communicated by letter of 28 July 2003.

13. To the extent that the decision as to the effectiage of
the complainant’s promotion involved the issue @ heckonable
experience, it was merely confirmatory of the chltian
communicated by the letter of 28 July 2003. For shene reasons
given with respect to salary slips in relation ke first complaint, an
appeal with respect to the date of promotion carim®tused to
challenge that calculation. It could only be chadjed by an appeal
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brought within three months of the receipt of thdr of 28 July 2003,
a period which expired on 4 November 2003, and efbre the first
internal appeal was lodged on 4 February 2005.

14. The complainant also seeks to have his reckonable
experience recalculated on the basis that:

“In the course of the debate [...] [he] was infochtbat in [his] situation

(seven years and nine months of reckonable exme)dine would] gain

eight years of reckonable experience by the entlilyf2002, which at that

time (before July 2002) by default resulted in ppa@ntment in grade A3.”
On that basis, he contends that the effective datkis promotion
should be 1 August 2002. Presumably, the argunsgmttion the basis
that good faith requires that the complainant sthawdw be permitted
to establish that his reckonable experience shimaldde periods that
were not included in the calculation of 28 July 2@Md his promotion
backdated accordingly.

15. Contrary to the submissions of the EPO, it may deepted
that some statement was made along the lines foichwkhe
complainant contends. However, the statement rdfeiseven years
and nine months’ reckonable experience, a calomlathat most
probably was arrived at on the hypothetical badmt tthe
complainant’s freelance activities for the periodnfi June 1997 to
June 2000 were credited at 100 per cent, his Pinddest at 75 per cent
and a deduction made from the provisional caloofein May 2002 of
the period from 16 February to the end of April 2afat had then
been erroneously credited. Whatever the basis efcticulation, the
complainant was informed at all times from May 200t crediting
of his freelance activity at 100 per cent was “sabfo the production
of supporting documents showing that the activibpanted to a 100%
activity”. As he did not provide those documents floe remaining
period, there was no reasonable basis for himgoras that he would
be credited with more than a period of seven yaadsnine months or
any other period that was not substantiated tostiisfaction of the
Office. In these circumstances, he cannot rely lwn dtatement in
question as a basis either to challenge the céilonlaf 28 July 2003
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or to argue that his promotion should be backdtierldate prior to 1
May 2004.

DECISION

For the above reasons,
The complaints are dismissed.

In witness of this judgment, adopted on 14 May 2008 Seydou Ba,
President of the Tribunal, Ms Mary G. Gaudron, Wesident, and
Ms Dolores M. Hansen, Judge, sign below, as dath€ine Comtet,
Registrar.

Delivered in public in Geneva on 8 July 2009.
Seydou Ba
Mary G. Gaudron

Dolores M. Hansen
Catherine Comtet
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