Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

106th Session Judgment No. 2789

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr W. A. agaitis¢ European
Patent Organisation (EPO) on 20 December 20070tiganisation’s
reply of 17 April 2008, the complainant’s rejoinder3 June and the
EPOQO'’s surrejoinder of 18 September 2008;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant is a German national, born in 198 joined

the European Patent Office — the EPQO’s secretariat March 1991
having been granted leave of absence from the Geciad service, to

which he still belongs. He is employed as a pagemminer, based in
Munich, and currently holds grade A4.

The Head of the Personnel Administration Departneformed
him, by a letter of 13 August 2007, that he had agsted his
entitlement to sick leave on full pay and that, sequently, a Medical
Committee was being convened to consider what eoofsaction
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should be taken. The Committee, which comprised twedical

practitioners, one appointed by the President®fQffice, the other by
the complainant, issued an opinion on 26 Septeinbehich it found

that the complainant could return to work as frolNdvember, albeit
on a part-time basis. The opinion also indicatedt tthe Office’s

appointee had examined the complainant on 13 Sépte2007, that
the complainant’s appointee, who was his treatitgsjzian, had
examined him at regular intervals and that thetdtad also provided
a detailed medical report, dated 15 September 2007which the

opinion was based.

By a letter of 17 October 2007 the Head of the étersl
Administration Department notified the complainanbat, in
accordance with the Medical Committee’s opinion,was to resume
his duties at 50 per cent on 1 November, monitdngdhe Office’s
Occupational Health Service with a view to graduaticreasing his
working hours. The Committee would meet again irrilAROO8 to
review the situation. He was also informed of tmplications of this
arrangement for his salary and benefits. On 20 Dbee 2007, in
accordance with Articles 107(2) and 109(3) of tleevige Regulations
for Permanent Employees of the European Patentc&ffihe
complainant lodged a complaint with the Tribunalpimgning the
decision of 17 October 2007.

B. According to the complainant, the impugned decisian

unjustified. He states that he is doing his begeidorm his duties, but
that he is having to use his annual leave at regutervals in order to
convalesce. Moreover, he is uncertain whether Hé e able to

continue working in that way, and he fears thatnhey lose the
pension rights he has accumulated with the Gerrvdirservice in the

event of “an irregular retirement from the EPO”.

The complainant submits that the opinion of the Nald
Committee, on which the impugned decision is bagedcomplete
and therefore defective in several respects. Hatpaout that the
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opinion does not indicate whether the members ef @ommittee
actually met, and that the Committee’s secretaghised to provide
any information in this regard. In his view, it wasarticularly
important in this case that the Committee shoulétne deliberate,
because the member appointed by him did not cormsoit before
preparing his report and therefore probably hadffitient knowledge
of the duties he performs.

He also draws attention to the fact that many af thetails
provided in the medical report of 15 September 20i¥mitted by his
appointee are not mentioned in the Medical Comsigtepinion and
therefore cannot have been considered by the Adtration when
it took the decision which is now impugned. For rapée, his
appointee’s report describes in detail the limptasi on his capacity to
work, indicating in particular that “in most casdle pain suffered
after being seated for approximately half an haursd intolerable
that the patient must stand up and keep moving’tim Committee’s
opinion does not refer to any such limitations. iy, his appointee
had stated in his report that an MRI scan coulditmided for the
purposes of diagnosis and that the Committee shawldit the
results of a course of sclerotherapy that the camaht was then
undergoing; yet the Committee finalised its opinibefore that
treatment had been completed and before the resfuttsee scan had
been obtained, so that neither element was takenaiccount in the
impugned decision. Nor is there any indication lie tCommittee’s
opinion that the complainant’s specific duties &igljourney to work
were taken into account.

Lastly, the complainant submits that the concluseathed by the
Medical Committee is inconsistent with the estddai limitations on
his work capacity. He describes the tasks that éwopns as an
examiner and, referring again to his appointeeidifigs in the report
of 15 September, asserts that the time requirechfimt of these tasks
exceeds the maximum sitting time of 30 minutes datid by his
physician. However, the Committee reached the géremnclusion
that he was able to perform 50 per cent of hisedutvithout any
further restrictions. In the complainant’'s view,isthconclusion is
inconsistent with the health problems it identified
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He asks the Tribunal to set aside both the impuglesision and
the Medical Committee’s opinion and to either redsg his invalidity
or send the matter back to the Committee for a apimion, taking
into account the “defects” mentioned above. He semimpensation,
in the form of annual leave, in respect of the gubfrom 1 November
2007 until the date when a new decision is takempensation for
direct and indirect financial loss caused by thedidal Committee’s
opinion, including loss of salary and loss of pensentitlements with
both the EPO’s pension scheme and the Germanseimice scheme;
and compensation for the additional pain sufferediays when he had
to work pursuant to the impugned decision. He alaims costs.

C. In its reply the EPO recalls that, according to tase law, the
Tribunal may not replace the findings of medicahias with its own,
though it does have full competence to say whethere was due
process and whether the reports used as a basigzdfomistrative
decisions show any material mistake or inconsisteac overlook an
essential fact, or plainly misread the evidence.

Referring to Judgment 2432, it submits that in phesent case
there was no need for the two members of the Medoanmittee to
meet, since they agreed on all points. In particdlee complainant’s
appointee did not need to hold a meeting with theromember of the
Committee in order to consult him regarding the pl@imant’s duties.

The EPO rejects the argument that the Committegiisian was
incomplete because it did not list all the limitets on the
complainant’s capacity for work. It points out thiie President’s
appointee, who is the EPO’s medical adviser, wasedn familiar
with the physical requirements of the job of anmaixeer. Furthermore,
in the absence of any evidence to the contrampai be assumed that
the limitations mentioned in the medical report of
15 September, on which the Committee based itsapinvere taken
into account and that the President’s appointee ads to judge
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whether those limitations made it impossible foe tbomplainant
to work as an examiner. Similarly, it may be asslinteat the

difficulties faced by the complainant in travellitg work were taken
into account by the Committee. The EPO observdkignconnection

that, pursuant to Article 92(3) of the Service Regans, the

Committee’s deliberations are secret; consequethtre was no need
for the Committee to record its discussions on dhpsints in any
document.

With regard to the results of the complainant’sesatherapy
treatment and of the MRI scan mentioned in the oadieport of
15 September, the EPO points out that in that saepert the
complainant’s appointee had already reached thelusion that his
patient could resume his duties on a 50 per cestsbas from
November 2007, and he therefore clearly did notsicter that those
results were liable to alter his conclusion as lie tomplainant’s
capacity to work.

D. In his rejoinder the complainant presses his plel@sargues that
since the limitations on his capacity to work ateritified in such clear
and readily comprehensible terms in the medical ontepof
15 September, the Tribunal is fully competent toidie whether or not
the conclusions reached in the Medical Committemgion were
correct. He points out that his duties cannot teptetl appropriately if
the Administration is not informed by the Committeat he can only
remain seated for 30 minutes at a time.

E. Inits surrejoinder the EPO maintains its positibmotes that the
Medical Committee’s follow-up meeting, which wafisduled to take
place in April 2008, was held in March 2008. Sirthe Committee
members could not reach an agreement as to theuraeawat should
be taken, they decided to appoint a third doctatheo Committee, in
accordance with Article 89(3) and (4) of the Sesvitegulations. After
each doctor had examined the complainant, the Ctgeninet again
on 30 May and decided that he was fit to resumekwor a full-time
basis as from 16 June 2008.
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CONSIDERATIONS

1. The complainant impugns the Office’s decision thiat sick
leave should not be extended beyond 31 October 20@7that he
should resume his duties on a 50 per cent basisrasl November of
that year, monitored by the Office’s Occupationabkh Service, with
a view to gradually increasing his working hours.

2. That decision followed the recommendation of thedial
Committee, which indicated in its opinion of 26 &spber 2007 that
its findings were based on a report of 15 Septeraber submitted by
the complainant’s physician, and that the Committeald meet again
to examine his case in April 2008. The complairsgues, in essence,
that the Committee’s opinion is defective in seleeapects and that,
consequently, the impugned decision, being basethatopinion, is
invalid. His claims are set out under B, above.

3. The report of 15 September, which was preparedr afte
extensive examination of the patient and his médeords, is well
reasoned and complete, and it reveals no materigtake or
inconsistency, nor does it overlook any essentsdt for plainly
misread the evidence.

4. As far as concerns the opinion of the Medical Cottagj
although it is true, as the complainant assertt, ttie form on which
the opinion is set out does not have all its blditlexl, this may be due
to the fact that the Committee was acting entimlythe basis of the
report submitted by the complainant’s physiciand ahat another
examination was scheduled for the near future. b\@eg it is quite
clear from the file that his medical condition wi@s be monitored
during his return to work, and the fact that a selcexamination by the
Committee was scheduled for April 2008 did not jude other
evaluations of his condition, if needed becaus&dher information
about his health.
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5. The complainant objects to the fact that the Méddica
Committee issued its opinion without awaiting thecome of an MRI
scan mentioned in the report of 15 September. Hewehe report
produced by the radiology centre where that scas peaformed on
5 October 2007 contains no medical comment absyossible impact
on the complainant’s condition. Thus, the fact tha not mentioned
in the impugned decision of 17 October 2007 is ofimportance
because, even if mentioned, it would not lead teoaclusion of
invalidity.

Moreover, the complainant puts forward no argun@nto why
the results of the scan would have made a differetw the
Committee’s opinion, in view of the other commitrteenndertaken by
the Organisation, namely, to monitor his medicalditbon during his
return to workand to have his case reviewed by the Committeepiil A
2008.

6. The complainant further asserts that his own doatded
without consulting him, that “it is highly questiaole whether he had
sufficient knowledge of the complainant’s specdigies” and that it is
unclear whether or not the Medical Committee metisouss his case.
He contends that these three “defects” likewisealidate the
Committee’s opinion.

7. As for the first argument, the fact that his phigicwas
appointed by him as a member of an independensagvbody does
not at all translate into a duty on the part of pigsician to consult
further with his patient before acting: it may b&samed that, as the
complainant’s doctor, he knows his case historyl eedl did not need
to consult further with him before giving his pre$gonal opinion in an
independent advisory body.

8. The complainant’s second assertion that his owrodatid
not have sufficient knowledge of his specific dstees an examiner at
the EPO, even if it were minimally credible, whiithis not, would be
in any case only attributable to him, since thisuldoimply that he
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had failed to inform his physician of his work cdai@hs prior to
appointing him to the Committee.

9. As for the third argument, it is true that the Muedi
Committee’s opinion was signed on different datgshe two doctors,
but since it was entirely consistent with the cceimpnt’s physician’s
report, it is difficult to see what difference sughmeeting would have
made. As the Tribunal held in Judgment 2432, uligéfa] meeting
may not be absolutely necessary [...] if the Committeembers agree
on all the points of their individual reports”.

In the instant case the fact that the Committee pegsndid not
meet cannot be considered to invalidate their opini

In general, the conduct of the complainant’'s phgsicseems
to be above reproach. This is of course a privattenbetween patient
and doctor and one on which the Tribunal does awé ljurisdiction to
rule, except to the extent that the complainantfsgations — that
owing to the “defects” discussed above he was dedie process —
have to be flatly rejected.

10. The complainant also points out a supposed cowtradi
between his physician’s report and the opinion thatlatter signed in
his capacity as a member of the Medical Committhe: physician
indicated in his report of 15 September that thenfdtee should
await the outcome of a course of sclerotherapychvhias expected to
be completed at the end of October 2007, yet haedigthe
Committee’s opinion on 26 September, before theselts had been
obtained. However, as the defendant rightly poimis, it may be
inferred from the fact that the complainant's pbigi was able to
conclude in his report of 15 September that higepatould return to
work on a part-time basis as from November 200@t tre did not
expect the results of the said treatment to aitecdnclusion as to the
complainant’s capacity to work.

11. Lastly, it is to be observed that the impugned sleni was
temporary in nature, for it was subject to medwabervision of the
complainant and dependent on the outcome of thdé Nedical

8
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Committee meeting in April 2008. The Tribunal notest in May

2008 the Committee, strengthened by the appointnoéna third

member, reached the conclusion that the complaimastfit to resume
work on a full-time basis as from 16 June 2008. Gtreclusion is that
the impugned decision is valid and does not beaiflaw.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 30 Octdti#8, Mr Seydou
Ba, President of the Tribunal, Ms Mary G. Gaudrdice-President,
and Mr Agustin Gordillo, Judge, sign below, as doChtherine
Comtet, Registrar.

Delivered in public in Geneva on 4 February 2009.

Seydou Ba

Mary G. Gaudron
Agustin Gordillo
Catherine Comtet



