Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

106th Session Judgment No. 2787

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Mrs E.A. Bigainst the
European Patent Organisation (EPO) on 10 Janudry 9d corrected
on 15 February 2007, the EPO’s reply of 25 Januzd@8, the
complainant’s rejoinder of 5 May and the Organ@as surrejoinder
of 18 September 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and digadtb the
complainant’s application for hearings;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a British national born in 194@ing¢d the
European Patent Office — the EPO'’s secretariat + December 1992
as Section Head (Personnel) at the Berlin subeffity a letter of
5 April 2004 she requested that a Medical Committeeonvened to
determine whether the conditions of invalidity |aig down in the then
current Article 13 of the Pension Scheme Regulatiofithe European
Patent Office (hereinafter “the Pension Regulatipngere met in her
case. The Medical Committee, which comprised Dragppointed by
the President of the Office as Chairman, Dr G.,oappd by the
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complainant, and Dr B., agreed upon by the othey tmembers,
concluded in its opinion of 9 July 2004 that themptainant was
suffering from invalidity but that her invalidity
did not arise from an occupational disease witlia theaning of
Article 14(2) of the Pension Regulations as it tiséwod. By a letter
dated 19 August 2004 the complainant was inforrhatithe President
of the Office had decided to endorse that opinidansequently, the
complainant retired on an invalidity pension witfeet from 1 August
2004.

She lodged an internal appeal on 26 November 2@8#st the
decision of 19 August 2004, arguing that in theealbs of rules
applicable in the Office for the definition of “aggational disease”,
the term should be defined as “[a]n illness causgdr significantly
contributed to by work or working environment”. Stejuested that
her case be referred back to the Medical Committesder for it to
reconsider the occupational origin of her diseasé¢hée light of that
definition. On 21 January 2005 the complainant imésrmed that her
appeal had been referred to the Internal Appeatsmiitiee.

On 29 April 2005 Dr G. and Dr B. wrote to Dr K. éxming
that, at the Medical Committee’s meeting of 9 JR004, they had
not been able to confirm the occupational origirthef complainant’s
illness because they had assumed that the defirafidoccupational
disease” used in German law was applicable in tifiiced They
expressed the opinion that, according to the di&fimiused in the EPO,
of which they had been informed only after the MadiCommittee’s
meeting, the complainant’'s illness was clearly ilaitable to the
conditions in the workplace. They thus requested time opinion of 9
July 2004 be corrected accordingly.

The Internal Appeals Committee issued its opinion8oAugust
2006. It considered the appeal admissible and et since there
were substantiated doubts as to whether the theegitpners on the
Medical Committee had based their findings on doumi definition of
the term “occupational disease”, and the Office fadléd to show any
settled uniform practice with regard to the crdaeto be used in
defining that term, the contested decision wasitétl by a procedural
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flaw. It recommended that the question of whether not the
complainant’s invalidity had arisen from an occigmal disease be
remitted to the Medical Committee for a new assessron the basis
of a clarified legal position, which would be deténed by the Office
in the light of thecontra proferentem rule. It also recommended that
the complainant be reimbursed the costs of thegediogs “to an
appropriate extent against documentary evidence”.

By letter of 9 October 2006 the Director of Perssrivianagement
and Systems informed the complainant that, althabhghOffice had
not adopted the Internal Appeals Committee’s reagpmhe President
had decided to follow its recommendation and ter#ie case back to
the Medical Committee in order for it to be exantinen the basis
of a more precise definition of the term “occupa#ib disease”.
However, all her other claims were rejected. On Gvédnber the
complainant nevertheless requested payment of 2,4@&ros in costs
and submitted a detailed invoice in support of ¢dlaim. The Director
replied, in a letter of 20 December 2006, that@fice was prepared
to pay her 4,673.41 euros, an amount equivalenthéo costs she
incurred in the course of the internal appeal pedoggs. On
10 January 2007 the complainant filed the presentptaint with the
Tribunal impugning the decisions of 9 October a@d2cember 2006.

On 14 February 2007, having re-examined the comgidis case,
the Medical Committee concluded by a majority thet invalidity was
of occupational origin. By a letter dated 9 Mar€®?2 the complainant
was informed that the President had decided toreadiat opinion,
thereby recognising her illness as an occupatidisabse.

B. In her brief dated 10 January 2007 the complaisabimits that
she is lodging a complaint as a precautionary nreasu order to
preserve her right of recourse to the Tribunal,abee it is not clear
whether the Office intends to implement the Intergppeals
Committee’s recommendation by providing a clarifiedal definition
of the term “occupational disease” on the basis/ioich the Medical
Committee could properly reassess the case. Sheestqthat the
Tribunal suspend its proceedings until the Officedsponse to those
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recommendations is known and explains that consglyushe has
restricted her submissions.

The complainant puts forward several claims whiah @med at
obtaining recognition of the fact that her invaldiarose from an
occupational disease and, as a consequence theegofient of an
invalidity pension in accordance with the then eatrArticle 14(2) of
the Pension Regulations with effect from 1 Augu3®4£ In addition,
she seeks payment of outstanding costs and tramslétes, and
compensation in respect of the increased incomavtash she will be
required to pay in the United Kingdom because theaas due to her
as a result of the increase in her pension wilbaie retroactively as a
lump sum. She also seeks compound monthly intertettie rate of
8 per cent per annum on the difference betweenp#resion she
received from 1 August 2004 onwards and that wisich ought to
have received in accordance with the then curretitl& 14(2) of the
Pension Regulations and on the outstanding costdranslation fees.
She claims moral damages in the amount of 10,088sdar the injury
caused to her health by the Organisation’s act&ns undue delays,
and the costs incurred in the course of the proogedbefore the
Tribunal.

C. In its reply the EPO asserts that the complainirrsceivable.

It argues that the internal appeal lodged agaihet decision of
19 August 2004 was inadmissible because that decigas taken after
consultation of the Medical Committee. Such deaisiare not subject
to review by the Internal Appeals Committee and canly

be challenged before the Tribunal in accordance witicles 107(1)

and (2) and 109(3) of the Service Regulations farnfanent
Employees of the European Patent Office (hereindftee Service

Regulations”). Accordingly, the complainant ougbthave filed her
complaint within ninety days of the notification dfe decision of
19 August 2004, but she failed to do so. Furtheemiorthe light of the
President’s decision of 9 March 2007, the complaisaclaims

seeking recognition of the occupational origin ef nvalidity have

become moot and are therefore irreceivable.
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Subsidiarily, the Organisation contends that thenmaint is
devoid of merit. Regarding the claim for paymenbofstanding costs,
it notes that the invoice submitted by the comg@atn on
7 November 2006 listed not only the costs of theermmal appeal
proceedings but also those resulting from the campht's second
complaint filed with the Tribunal, as well as tri®n fees. In line
with the Internal Appeals Committee’s recommendstit agreed
to pay the complainant an amount corresponding hto d¢ost of
the internal appeal proceedings leading to the eptegsomplaint.
However, the complainant is not entitled to reingaunent of the costs
resulting from her second complaint filed with firgbunal, which she
has withdrawn, or to reimbursement of translateest It points out in
this respect that she could have obtained transkatirom the Office
free of charge.

Emphasising the far-reaching financial consequentasdecision
to retire an employee on grounds of invalidity @hd complexity of
the legal issues involved in the appeal, the EP@eddghat there were
any undue delays in the proceedings before the dde@iommittee or
the Internal Appeals Committee. It strongly rejetis contention that
it intervened in the proceedings before the MedCammittee and
argues that, as confirmed by the Internal Appeadsn@ittee, the
Administration did its utmost to safeguard the ctamant’s financial
interests in the course of the invalidity procegdin

D. In her rejoinder the complainant withdraws therolimade in her
complaint related to her request for a finding that invalidity was
caused by an occupational disease. She neverthelasgains her
claim for full reimbursement of the costs of theeimal appeal
proceedings, of the proceedings resulting from demond complaint
before the Tribunal and of translation fees; hamelfor compensation
in respect of the increased income tax which sinegaired to pay; her
claim for moral damages; and her claim for the casturred for the
present complaint.

The complainant argues that the translations meadoin the
invoice she submitted on 7 November 2006 were secgdn order for
members of the Medical Committee to be providedhwihe
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information they had requested without delay. Redgar her claim for

payment of the costs resulting from her second taimpbefore the

Tribunal, she points out that she had to seek lepaksentation after
the Medical Committee’s wrongful decision of 9 J@§04, because
her state of health at the time did not allow hepprly to defend her
case. In her opinion, the Administration’s actiaesulted in undue
delays and caused her unnecessary injury.

E. In its surrejoinder the Organisation maintainspigsition in full

and denies any wrongdoing. It also indicates thlasuans due have
been paid to the complainant, including compensatfor the

additional tax payable in the United Kingdom.

CONSIDERATIONS

1. The complainant has been retired and receives \aidity
pension with effect from 1 August 2004. She costélsé fact that the
President of the EPO decided to retire her on gisusf invalidity
without recognising the existence of an occupatiatisease as the
cause of her invalidity. She also contests thectigie of her request
for payment of costs.

In her complaint filed on 10 January 2007 she asgimat the
Organization failed to provide a clarified legalfid#gion of the term
“occupational disease” and to pay her costs. Sheess that the
Organisation be ordered to set aside the decikiirher invalidity was
not the result of an occupational disease and keraafinding to that
effect. Alternatively, she asks the Tribunal toidefthe legal meaning
of the term “occupational disease” and to ordet the matter be
referred back to the Medical Committee. She seaekalnand material
damages and costs as detailed below.

2. On 14 February 2007, after re-examining the complatis
case, the Medical Committee concluded by a majotitsit the
complainant’s invalidity was of occupational origiBy letter of
9 March 2007 the complainant was informed that Pinesident had
decided to endorse that opinion. The Organisatas dince paid the
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complainant costs and compensation. Following ptadithe decision
of 9 March 2007, the complainant has withdrawn safnker claims,
which the Tribunal therefore will not entertain.eShas maintained
only the following claims: firstly, the setting dsi of the decisions
dated 9 October and 20 December 2006 to the ettiabthey refuse
full compensation for the outstanding costs andsietion fees relating
to her internal appeal proceedings and her secomgplaint before the
Tribunal; secondly, an order for payment of damaggaal to the
amount of additional income tax (40 per cent indteh22 per cent)
which she will be required to pay in the United #dlom due to the
retroactive payment of her pension entitlements lasnp sum; thirdly,
an order for payment of 10,000 euros for the “siresixiety, loss of
amenity, pain and further damage to [her] healdnised by the undue
delays in the Medical Committee proceedings; thengit to pervert
these proceedings by deliberately misleading twdhef practitioners
on the Medical Committee as to the meaning of “pational
disease”; the stress caused by the possibility tiat Organisation
might succeed in its wish to overrule the Medicalnittee’s final
decision; the undue delay in notifying her of thedital Committee’s
decision and in informing her about her retirememd the undue
delay in implementing the President’s final deaisifmllowing the
recommendation of the Internal Appeals Committex} fourthly, an
order for payment of the costs and expenses intunr¢he course of
the present complaint before the Tribunal.

3. The Organisation has raised the question of rebgitya
arguing that according to Articles 107(1) and (By a09(3) of the
Service Regulations, decisions taken after consutaf the Medical
Committee can only be appealed directly before Thbunal. It
contends that the complaint rests on the decisfatRoAugust 2004,
which the Internal Appeals Committee was not cometo review.
The internal appeal thus being inadmissible, theptaint itself is
irreceivable. In its opinion of 8 August 2006 thaernal Appeals
Committee stated that “[tlhe question whether tredidal Committee
used a lawful basis for definition when examinindghether the
conditions for an occupational disease were matparely procedural
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one. It can be clearly distinguished from the amsest of the medical
aspects of the case on the basis of that defindimh can therefore
be subject to review by the Appeals Committee.” Thibunal agrees
with the finding of the Internal Appeals Committead is of the

opinion that the complaint is receivable. Since tt@mmplainant

challenged a procedural aspect of the Medical Cataais opinion,

which the latter was not competent to decide — mhamdether a

lawful basis for definition was used when examinwgether the
conditions for an occupational disease were met heernal appeal
had to be lodged with the Internal Appeals Committefore the
complaint could be brought before the Tribunal (3edgment 2358,
under 17). As the appeal was based on a procequestion and not
the assessment of medical aspects of the caseysit Ime considered
outside the scope of Article 107(2) (see Judgmé@®2under 8).

4. The Tribunal finds that the claims against the sieas of
9 October and 20 December 2006, as outlined alareeynfounded.
The Organisation is not responsible for costs immuifrom the filing
of the complainant’s second complaint with the Uinal, which was
later withdrawn, as costs are awarded only in tidginent delivered in
respect of each specific complaint. Regarding tamslation fees
incurred by the complainant during the internalegdgproceedings, the
Tribunal considers that, as the Organisation offieeg translation
services, it has the right to deny payment of tedizs fees that are
incurred in non-exceptional cases.

5. Regarding the complainant’s claim for damages etp#he
amount of additional United Kingdom income tax te paid, the
Tribunal finds that the claim is irreceivable. Toemplainant alleges
that the difference in the taxes to be paid istdube payment, during
one tax year, of a larger lump sum (taxable aigadri rate) and that it
would not have been necessary had the Organisa@mgnised from
the beginning that her invalidity was due to anupational disease
and had it paid the proper amount in monthly sum#&s surrejoinder
the Organisation raises doubts about the receitsabil this claim as,
inter alia, the complainant did not submit this uest either to the
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President of the Office or to the Internal Appe@lsmmittee. The
Tribunal observes that the complainant made no sspécific
claim during the internal appeals proceedings,eeitn her oral
submissions or in her original written submissianswhich she
claimed correction of “the amount of pension paidbe consistent
with the new interpretation of the Medical Comméttavhich took
effect as of her retirement on 1 August 2004. Timerhal Appeals
Committee did not deal expressly with this specijgestion and
the corresponding claim, but only with the questainthe standard
adjustment applying to the Member State in which gension is
subject to income tax. Therefore, the Tribunal bdldat the claim is
irreceivable under Article VII, paragraph 1, of thebunal’'s Statute
because the complainant has not exhausted thenahtemeans of
redress.

6. The Tribunal agrees with the Internal Appeals Cotteais
opinion, which states that there were no sanctiendelays in the
Medical Committee proceedings. Following the conmaat’'s request
for the establishment of a Medical Committee on [@ilA2004, the
Organisation appointed its medical practitioner 2 April, and on
1 July a third medical practitioner was appointedhte Committee by
agreement of the practitioners appointed by theptaimant and the
Office respectively. The Committee rendered itsnapi on 9 July
2004. The period of time that elapsed between apation and the
Organisation’s decision, of which the complainamiswotified in the
letter of 19 August 2004 informing her of the MadicCommittee’s
findings and the President’'s decision to award &er invalidity
pension, cannot be considered an undue delay. fibankl notes that
there is not a shred of evidence showing that thexe a deliberate
intention on the part of the Organisation to midlédze members of the
Medical Committee as to the meaning of the termctpational
disease”. Therefore, no award of moral damagesisanted.

7. Considering that the complainant filed her compl&iefore
the Medical Committee had reassessed her case;omsitlering that
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she did not succeed in her maintained claims, shaot entitled to
costs.

DECISION

For the above reasons,
1. There is no need to rule on the complainant’s witwh claims.

2. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 31 Oct&@8$8, Ms Mary G.
Gaudron, Vice-President of the Tribunal, Mr Giusedparbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 February 2009.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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