Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

106th Session Judgment No. 2786

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr J.R. D. agaithe World
Health Organization (WHO) on 4 October 2007, WH@eply of
14 January 2008, the complainant’'s rejoinder of&Bruary and the
Organization’s surrejoinder of 27 March 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, an Indian national born in 195% former staff
member of WHO. He was appointed in the Organizaidgtegional
Office for South-East Asia (SEARO) as a messenggraae ND.1-B
on 1 July 1987.

On 30 October 2002 he submitted a health insuralate in the
amount of 49,240 Indian rupees in respect of hisssbospitalisation
in New Delhi for a hernia operation from 19 to 28gist 2002. The
Budget and Finance Officer asked the Regional SRifi/sician
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on 27 November 2002 to verify the authenticity bé tclaim. The
physician asked the complainant by a letter ofrudey 2003 to bring
his son to the Medical Services on 7 January. Tmeptainant failed
to do so and on that day was requested by a fulektter to bring his
son the following day. On 8 January he reportedth® Medical
Services without his son and on 9 January he wersiak leave from
which he returned on 22 January. In the eventcdingplainant brought
his son to the Medical Services on 28 January.physician examined
the boy and concluded that he had indeed undergargery but that
the surgical wound did not appear to be more than
10 to 14 days old. With a view to obtaining a setoredical opinion,
the boy was examined on 31 January by a ConsuBiargeon, who
concluded that the surgical site was of recentimgd definitely not
more than two to three weeks old.

By a memorandum of 12 February 2003 the Director of
Administration and Finance notified the complaindrat the Regional
Director had decided to suspend him with pay pemdiompletion
of an investigation into allegations of fraud redjag the claim
he had submitted for his son. In a letter of 14 dWathe Director of
Administration and Finance gave details of the gatmns. He
asserted, inter alia, that the complainant hadessafd to the Regional
Staff Physician on 8 January 2003, in the preseaicthe Clinical
Nurse, that it was not his son but another relathe had undergone
surgery in August 2002. He also asserted thaght bf the opinion of
the physicians who had examined his son, it coelddncluded that
his claim was fraudulent and also that he had stdagjehis son to
unnecessary surgery to conceal the fraud. Consdgudh the
allegations were proven, the complainant could barged with
misconduct and subject to disciplinary action. Héted him to reply
in writing. In his response of 22 March 2003, tleenplainant denied
having at any time confessed that the surgery waperformed on his
son but on another relative. He characterised thieians of the
physician and the Consultant Surgeon as biasedemdsted that a
medical opinion from an independent physician atd#p to both
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parties be obtained. He enclosed a certificate fiivm Medical
Director of the New Delhi hospital, in which hisnsavas allegedly
hospitalised, to the effect that a hernia operatiad been performed
on the latter on 20 August 2002. The complainargtgiest for a third
medical opinion was rejected on 2 April 2003.

By a letter dated 4 April 2003 the Director of Admsitration
and Finance informed the complainant that in thers® of the
investigation the Office had uncovered two othdeptially fraudulent
health insurance claims submitted by him on 18 Bmtoand 21
September 2000 concerning the hospitalisation ®fnimther and his
wife, respectively, at a hospital in Noida. He aththat, according to
the hospital’s records, no patient had been addnifteder either his
mother’s or his wife’s name during the periods dadied in the claims,
and noted with regard to the first claim that iitespf the large amount
involved, namely 177,485 rupees, the complainadtriat requested a
letter of credit prior to his mother’s hospitalisat, as is the normal
practice in SEARO. He invited him to reply in wnigj and again drew
his attention to the fact that disciplinary actimight be taken against
him for misconduct. In his reply dated 21 April 30the complainant
denied the allegations of attempted fraud, maiimgithe veracity of
his claims with respect to both his mother andwife and asserting
that the corresponding bills and receipts had bmémmitted to the
Office. He explained that the former claim was @aotertained, but that
his mother had refused to pursue the matter. Hgestgd that the
enquiry be directed to the Noida hospital, whiclswalely responsible
for maintaining proper records.

By letter of 30 April the Regional Director informhethe
complainant that he had failed to provide a credigkplanation to
the charges levied against him and that consequdrdl would
be dismissed with effect from 8 May 2003 for misdoct, which
consisted in the submission of fraudulent heal8uiance claims in
respect of his son and his wife and participatiomttempted fraud in
respect of his mother's claim. He reiterated thHs tomplainant
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appeared to have subjected his son to unnecess@sryg to conceal
the fraud. He indicated that the complainant wobkl paid one
month’s salary in lieu of notice, but no indemnity.

The complainant appealed against that decisiorhéoRegional
Board of Appeal in July 2003, on the grounds of omplete
consideration of facts and failure to observe ttwvigions of the Staff
Regulations and Staff Rules or the terms of higresh In its report of
2 July 2004 the Regional Board of Appeal held tttre was no
conclusive evidence of the alleged fraud and recended that the
decision to dismiss the complainant be quashetlhthae reinstated in
his position with back pay, that he be paid castthé amount of 1,000
United States dollars, and that his claim in respafc his son’s
hospitalisation be reimbursed. The Regional Boartkch that as the
claim for his mother was filed by her in her indival capacity, it was
not related to the complainant’s appeal. By letted7 August 2004
the Regional Director notified the complainant thatdid not concur
with the Regional Board’s recommendation and tlasel on the facts
surrounding his claims with respect to his son hredwife, he had
decided to uphold his decision to dismiss him.

On 8 September 2004 the complainant appealed agties
decision of 17 August 2004 to the Headquarters @adr Appeal,
which concluded in its report of 7 October 2005 tthihe
Administration had failed to prove fraud beyondsmzble doubt. It
considered that there were still questions for wimo answer had been
provided, and that it could therefore not agreehwhe Regional
Director’s decision in good conscience. It thuduceantly concur[red]”
with the recommendation of the Regional Board opégd and urged
the Administration to adopt procedures for resayvioonflicts or
ascertaining the veracity of claims and to esthbiscommittee to
oversee disciplinary procedures so as to ensurepdogess to the
staff involved. In response to a request from tleeddor-General for
further clarification regarding the claims subndttey the complainant
in respect of his mother and his wife, the HeadmgusrBoard of
Appeal stated in an addendum to its report thaadt not been proven
beyond reasonable doubt that the bills and recpiptsented in support
of these claims were fraudulent. It thus maintaitedecommendation
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as formulated in its report, noting that it did hatve the capacity to
explore the issues in sufficient depth and thatfanyer investigation
should be conducted by “more appropriate authsfitie

By letter of 5 May 2006 the Director-General netifi the
complainant that he had requested the Office dofrivetl Oversight
Services to review all available documents, to cohda further
investigation if necessary and to advise him on db&come of its
review. On 26 January 2007 the Director of the caffof Internal
Oversight Services forwarded to the complainant itf@rmation
gathered and the allegations formulated in the smuof the
investigation and invited him to respond in writirlg a letter to the
Director-General dated 27 February the complainzategorically
denied the allegations against him of fraudulenindomt as
unsubstantiated. Emphasising the hardship causkis family by his
dismissal, he requested that the appeal proceedirgsoncluded
without delay and that a decision be taken. Heeratied that request
on 20 April and 1 July 2007. In his complaint witie Tribunal, which
was filed on 4 October 2007, he indicated that Director-General
had failed to take a decision on his appeal. Byteletof
4 January 2008 he was informed that the latterdeattled to reject his
appeal in its entirety.

B. The complainant submits that the decision to disnhisn was
arbitrary and abusive. He asserts that the Orgamizelid not establish
beyond reasonable doubt its allegations of frauduwdenduct, and that
it thus failed to discharge the burden of proof.

He accuses the Administration of bias, arguing tha¢fused to
take into account the certificate issued by the ikddDirector of
the New Delhi hospital and the various bills, reteiand prescriptions
he submitted in support of his claims, or to se®k dpinion of an
independent physician mutually agreed to by bottigs Instead, it
based its allegations on guestionable evidenceglyamnote for the
record prepared on 8 January 2003 by the Clinicats&l and the
statements from the Chief Executive of the Noidapital, which, he
argues, cannot be taken at face value in lighthef press reports
concerning that hospital’'s alleged involvement m @gan-trading

5



Judgment No. 2786

racket in which hospital records appeared to haeenbforged.
Moreover, he holds that the Administration had ightrto launch an
investigation into long-settled claims, such as ¢l@m in respect of
his mother, which have no relevance to the chabgesght against
him.

Relying on the Tribunal’s case law, the complaires#erts that he
was not afforded due process because of the Oagams failure to
comply with WHO Manual provisions. In particulatet charges
against him were imprecise and he could not prepésedefence
properly. He argues that, insofar as he was digniss the basis of
unsubstantiated charges, he was not given the ibarfethe doubt.
Furthermore, he was not notified of the Administras intention to
terminate his appointment, neither was he givendpportunity to
plead against the envisaged penalty. He points taumber of
procedural flaws and contends that the Organizasiomsponsible for
the inordinate delay in the internal appeal prooesd

The complainant requests that the decision to dismim be set
aside and that he be reinstated effective 8 MayB 20h retroactive
payment of salary and other entitlements, togettidr interest. He
also requests that his claim of 49,240 rupees spa&t of his son’s
hospitalisation be reimbursed. He seeks 18,00Cedr8tates dollars in
moral damages for the Administration’s delay in dading the
internal appeal proceedings, 6,500 dollars in legats and such other
relief as the Tribunal considers fair.

C. In its reply the Organization submits that the ctamp raises

issues of receivability, because instead of chgiten the implicit

rejection of his appeal, the complainant challengled fact that
the Director-General had taken no decision at tleral time. It

nonetheless declares that it will not object to tbemplaint's

receivability, if the Tribunal considers it as bgidirected against the
Director-General’s express decision of 4 Januaf820

On the merits WHO asserts that the decision to idsnthe
complainant was based on a thorough assessmertieoévidence
and that it was fully justified given the serioussef his offence. It
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considers that it was entirely appropriate for Alaninistration to rely

on the note for the record prepared by the Clirtise as well as the
opinions of the Regional Staff Physician and thexs@idtant Surgeon,
both of whom examined his son, and to reject tlhyest for a third

medical opinion. It denies that it failed to disaye the burden of
proof, arguing that it was for the complainant toye the authenticity
of his claims, following the Noida hospital’'s denfhat his wife and

mother had been admitted there.

The Organization emphasises that the complainast faamally
informed not only of the charges brought against, thut also of the
potential consequences in the event that he wasdfdo have
committed misconduct. He was given ample opporguiit reply
before being dismissed and the evidence submittduli defence was
duly considered. Furthermore, it asserts that Hagges levied against
him were clearly worded and supported by all awddéa
documentation. It considers the question of theetienf the doubt
irrelevant, since there is no doubt, in its viehattthe complainant
committed fraud. WHO submits that it fully compliedith all
procedural requirements, and that the delay in ititernal appeal
proceedings is not attributable to a lack of inder@ diligence on its
part, but rather to objective difficulties encoustdin the course of the
proceedings.

D. In his rejoinder the complainant presses his pldaswing
attention to the unanimous conclusions of bothRlegional and the
Headquarters Boards of Appeal, he reiterates that dharges of
fraudulent conduct were never established in aemsdvial procedure
or proven beyond reasonable doubt.

E. Inits surrejoinder the Organization maintaingitsition.

CONSIDERATIONS

1. The complainant was dismissed for misconduct oRB6aI
2003 with effect from 8 May 2003. An internal appeathe Regional
Board of Appeal resulted in a recommendation theg tecision
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to dismiss the complainant be quashed, that hesibstated and that
other consequential relief be granted. The Regi®iactor rejected
that recommendation on 17 August 2004 and the caingoit then
appealed to the Headquarters Board of Appeal wiiickts report of
7 October 2005, “reluctantly concur[red]” with trecommendation of
the Regional Board of Appeal. As the Headquarterar® addressed
only one of the allegations upon which the chargmigconduct was
made, it reconvened at the request of the Dirgstareral. In an
addendum to its report it maintained its earliecoramendation,
expressed the view that it did not have the capacitexplore the
issues in sufficient depth and recommended that &mnyher
investigation should be conducted by more appropaathorities.

2. On 5 May 2006 the Director-General notified the
complainant that he had requested the Office doérivel Oversight
Services to review all available documents andnétessary, to
conduct a further investigation. On 26 January 2D@7Director of the
Office of Internal Oversight Services provided ttwmplainant with
various documents relating to the issues not dedth by the
Headquarters Board of Appeal and asked for hidemritesponse. The
complainant provided his response to the Directendsal in a letter of
27 February and, having heard nothing further, bguested on
20 April and, again, on 1 July that the appeal gegiings be concluded
without delay and that a decision be taken. On tl@r 2007 he filed
his complaint. Finally, on 4 January 2008 the DOive&eneral
informed the complainant of her decision to rejeit appeal in its
entirety and to confirm his dismissal. WHO suggésés the complaint
is irreceivable but raises no objection to it beiogsidered as directed
against the decision of 4 January 2008.

3. Before turning to the substance of the complaibt,si
appropriate to note that, as WHO did not replyhte tomplainant’s
enquiries of 20 April and 1 July 2007, it clearlypgared by 4 October
of that year that a decision would not be takemiwia reasonable time
and thus, in accordance with the Tribunal's case the complaint is
receivable (see Judgments 408, under 1, 451, #)d&99 and 1243,
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under 16). For the sake of convenience, however, Titbunal will
consider the complaint as directed against theesspdecision of 4
January 2008.

4. The misconduct alleged against the complainanhenletter
of 30 April 2003 was that he submitted two fraudtileealth insurance
claims, one with respect to his son and the othdr mespect to his
wife, and that he colluded in the submission ofraudulent health
insurance claim in respect of his mother. Altholagt in point of time,
it is convenient to deal first with the claim condieg his son.

5. The complainant submitted the claim in respectisfsbn on
30 October 2002, along with supporting document& dlaim was for
surgery performed in a New Delhi hospital in AugR802. Suspicion
was aroused because the complainant had askeckitbiena letter
of credit nor immediate reimbursement. Attemptseverade by the
Administration in December 2002 to discuss the ematwith the
Medical Director of the New Delhi hospital, but hdut success. On
2 January 2003 the Regional Staff Physician wrotdh¢ complainant
requesting a meeting with him and his son on 7 aanwNeither the
complainant nor his son attended the meeting afdther meeting
was arranged for 8 January. The complainant regpdatdhe Medical
Services alone on 8 January and allegedly confetssgdhe surgery
had not been performed on his son but on anothativee The
physician maintained his request to see the son, wkentually,
attended for a medical examination on 28 Januaojlowing that
examination, the physician reported that, althotigine was a surgical
incision, he could “categorically state that thegszal wound did not
appear to be more than 10 to 14 days old”. Witliea/\to obtaining a
second medical opinion, the complainant’'s son wesammed on
31 January by a Consultant Surgeon who concludatdtile surgical
site was “of recent origin and definitely not mdlan two to three
weeks old”. Soon afterwards, the complainant waspended from
duty.
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6. On 14 March 2003 the Director of Administration and
Finance notified the complainant that he could Wwrged with
misconduct leading to disciplinary action by reasbrhis submitting
a fraudulent health insurance claim and subjecting son to
unnecessary surgery to conceal the fraud. The engpit replied on
22 March, denying that he had confessed that his lsad not
undergone surgery and that it was another relative had done so.
He claimed that he had been misunderstood when skedathe
physician “if not [his] son d[id] he consider thahother relative of
[his] had been operated upon”. At the same timeplmvided a
certificate from the Medical Director of the New IBiehospital stating
that:

“[a] hernia operation was performed [...] on [V. Dape 14 years on

20.8.02 at [the New Delhi hospital]. He was admditfe'om] 19.8.02 to

28.8.02. This is confirmed as per the documents inethis [hospital].”

The complainant also requested that further medaghion be
obtained from “an independent source acceptakbetio [...] parties”.
His request was rejected.

7. The events relating to the complainant’'s son prechpt
investigation of other health insurance claimsldier of 4 April 2003
the complainant was notified of two other mattelsclv could result in
his being found guilty of misconduct leading toaiidinary action as
set out in Staff Rule 1110.1. It was alleged thah o
18 October 2000 the complainant had submitted d&rhéasurance
claim on behalf of his mother, an independent beiaey of the
Organization’s Staff Health Insurance, for hospsttion at a hospital
in Noida from 18 July to 2 August 2000 and had ebgr actively
participated in an attempted fraud. Attached tcs thtter was a
statement by the Chief Executive of the Noida hasphat there had

10
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been no admission under the name of the complasnaaather during

the stated period. The second matter concernedaim dor the

hospitalisation of his wife at the same hospitahfr8 to 15 July 2000.
Again, there was attached a statement from thef Exiecutive stating
that there had been no admission under his wif@sein the relevant
period and that no bill or receipt had been issued her.

The complainant replied on 21 April 2003, denyifgttthe claims
were fraudulent and asserting that it was for thedBl hospital to
explain why it had no records for the admissionguastion. As earlier
indicated, the complainant was informed on 30 At it had been
determined that he had committed misconduct irtioglao all three

claims and that he would be dismissed. However, Regional

Director’'s decision of 17 August 2004 rejecting tbemplainant’s

appeal to the Regional Board of Appeal was basédanthe claims
with respect to his wife and son. As that was theision that was
appealed to the Headquarters Board of Appeal, wdigieal was later
rejected by the Director-General, it is not necgssa deal with the
merits of the issue concerning the health insurafaien submitted by
the complainant on behalf of his mother.

8. The complainant advances several arguments in suppo
his contention that the decisions to dismiss hih, deter, to reject his
appeals should be set aside. It is necessary teidsnonly two,
namely, absence of satisfactory proof and failuweobserve the
requirements of due process. The latter argumertrepasses both the
process by which he was initially found guilty ofsconduct and the
referral to the Office of Internal Oversight Seegcof the matters
relating to his wife and mother, after the HeadtprarBoard of Appeal
had made its recommendation.

9. In relation to the question of satisfactory proibfis to be
noted that, in cases of dismissal, the staff memtgst be given the
benefit of the doubt (see Judgment 635, under EOj)ther, when
misconduct is denied, it is for the Administratits prove it and to
prove it beyond reasonable doubt (see Judgmentu@ger 16).

11
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10. Both the Regional and Headquarters Boards of Appeat
of the view that the allegation in respect of thenplainant’'s son had
not been satisfactorily established, it being daidthe Headquarters
Board of Appeal that it was left “with unansweredegtions and
doubts” and, thus, “could not in good conscienceeagwith the
decision of the Regional Director”. It is not dispd that, as stated in
the certificate of the Medical Director of the Nedelhi hospital,
surgery was performed at that hospital at the tspecified in the
health insurance claim on a male person, aged 1% answered
to the same name as the complainant’'s son. Becausecision was
later observed on the body of the boy, the claimmifconduct as
propounded by WHO included the claim that he subpkdis son
to unnecessary surgery to conceal his fraud. Lgaeside, for the
moment, the evidence on which WHO relies, that kiypsis requires
examination. It would require the complicity of tle®n, possibly
also of his mother, and that of a surgeon prepacederform
the unnecessary operation and, presumably, tha&nofnaesthetist.
Moreover, as it is to be accepted that surgery pexrformed on a
young male who must have been known to the comptaint would
have been much easier for him to produce that peaad pass him off
as his son than to engage in the elaborate denegserted.

11. Although WHO relies on the complainant’s alleged
confession and the opinions of the Regional Sthffskian and the
Consultant Surgeon, there are problems with thakeece. As regards
the alleged confession, the complainant offersfieréint version of
what was said from that reported by the physiciad the Clinical
Nurse who was then present. It is clear from theoawts of those
two persons that, at the time, the complainant iwashighly agitated
state — a state that, in the circumstances, is@otssarily evidence of
guilt. Given his state, it is at least possiblettres he said in his
response of 22 March 2003 to the Director of Adsinaition and
Finance, his question was misconstrued as a staterRarther, the
accounts of the alleged confession did not repredwarbatim what
was said and the complainant was not given an tpmoy to test the

12
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evidence before the Regional Director determinedi hle was guilty of
misconduct.

12. So far as concerns the findings of the physiciad Hre
Consultant Surgeon, the complainant was not givenggportunity to
test whether there were explanations for the appearof the wound
consistent with earlier surgery. Nor was he giveropportunity to test
the opinions expressed, as the Administration tegehis request for a
third medical opinion on the basis that there wam ‘“reason
whatsoever to doubt the authenticity of [the] fimgh”. The
Administration noted in that respect that it hadll“ftrust in the
integrity and judgment” of the Regional Staff Pleysn, that the
Consultant Surgeon was “an independent senior sarng@o [was] not
associated with WHO” and that it was too late tguest a third
opinion. So to state was to assume the guilt ottmplainant without
giving him an opportunity to test the medical opims proffered
against him.

13. Due process requires that a staff member accused of

misconduct be given an opportunity to test the evig relied upon
and, if he or she so wishes, to produce evidendbeaontrary. The
right to make a defence is necessarily a rightetiertd oneself before
an adverse decision is made, whether by a disaylibbody or the
deciding authority (see Judgment 2496, under 7)indgated above,
the complainant was not given a proper opportutaitgefend himself
with respect to the claim in relation to his sorfobe the Regional
Director found him guilty of misconduct in that exd. It is no answer,
contrary to what is argued by WHO, to point outt tiiee complainant
elected to have his appeals determined on theadlaitlocuments. He
was entitled to make a defence before he was fogumtty of
misconduct, not afterwards.

14. Having regard to the complainant’s entitlementhi® benefit

of the doubt and the finding that he was not giagoper opportunity
to make a defence in relation to the claim made réspect

13
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of his son, the Director-General’'s decision of Auly 2008 must, to
that extent, be set aside, as must the earliesidesi by the Regional
Director.

15. As earlier indicated, it is not necessary to deh whe merits
of the issue concerning the claim made by the camaht on behalf of
his mother. However, it is appropriate to note tkla¢ Director-
General’s request resulting in the reconvening e Headquarters
Board of Appeal was so that it could “review claiofsalleged fraud
related to the [complainant’s] mother and wife”"wlas as a result of
that review that the Office of Internal Oversigle@r8ces was asked to
conduct a further investigation into those claithss not appropriate
to consider the results of that investigation. §hestion raised by the
complainant’s internal appeals was whether thestatito dismiss
him for misconduct involved reviewable error watmag the setting
aside of that decision. That is a question to bedee in the light of
the facts as known at the time of the decisionthedeasons given for
that decision. It is not open to an internatiorrglamisation to justify a
decision by conducting further enquiries after ihésrnal appeal
proceedings have been concluded, much less by ctingienquiries
into a charge of misconduct that was not reliednugs the basis for
rejecting an internal appeal. So to do is not dalgeprive a person of
his/her right to be heard in answer to a chargaie€onduct, including
by testing the evidence against him/her, but alspehder the appeal
proceedings futile.

16. The only evidence against the complainant concgriire
claim with respect to his wife was a statement frtme Chief
Executive of the Noida hospital that there was moord for her
admission to the hospital during the period spedifin the claim
and that no bill or receipt had been issued to fibe complainant
replied to that evidence, saying that he was irposition to explain
why no records had been kept and suggesting tleataps, the
hospital was not maintaining records so as to cneceome or for
some similar purposes. In finding the complainariltyof misconduct
in relation to this claim, the Regional Directoatsd that he found his

14
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explanations “lacking in substance” and that he tteal burden of
proving that his wife had been hospitalised, agmdd. This was not
so. The charge against the complainant was “frafig’the charge was
denied, it was for the Organization to establisht tihe complainant
had knowingly made a false claim. The documentsjchwithe
complainant had presented in support of the claware neither
brought into question nor investigated at thatestddnat being so, the
statement from the Chief Executive of the Noida pitat was
insufficient to establish the misconduct allegedttiularly is that so
where, as explained above, the complainant watezhtd the benefit
of the doubt.

17. Should it be thought relevant, exactly the same
considerations dictate that the complainant shoatchave been found
guilty of misconduct in relation to the claim sulbt@d on behalf of his
mother. Again, the documents presented in supgdtieoclaim were
neither questioned nor investigated at the timethadnly evidence in
support of the claim of fraud was another statenferh the Chief
Executive of the Noida hospital attesting that ¢heas no record for
her admission during the period stated in the claim

18. As earlier concluded, the decision of the Direck@mneral of
4 January 2008 must be set aside, as must be tifer elecisions of
the Regional Director. However, in view of the tirtteat has now
elapsed, through no fault of the complainant, itas practical to order
reinstatement. As there was no proper basis fotatmination of the
complainant’s contract, he must be paid salary @hdr entitlements
from 8 May 2003 until the expiry of his then cureontract together
with any indemnity or other allowance that wouldrihhave been
payable by reason of the non-renewal of his cottreith interest at
the rate of 8 per cent per annum from the datepif'g of his contract
until the date of payment. He is also entitled &terial damages in the
amount of 5,000 United States dollars for the wfohtgrmination of
his contract. Additionally, the complainant is #@eti to moral
damages in the amount of 3,000 dollars for the ydelavolved in
making a final decision with respect to his apgeda for the irregular
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procedure involved in the conduct of a further stigation after his
appeal had been considered by the Headquartersd RdaAppeal.
WHO should also pay the complainant the sum of 41®,&ipees in
respect of the claim made concerning his son, hegetith interest at
the rate of 8 per cent per annum from 1 Decemb@® 2til the date
of payment. The complainant is also entitled tasas the amount of
500 dollars.

DECISION

For the above reasons,

1. The decision of the Director-General of 4 Januad@®is set
aside, as are the decisions of the Regional Direaftd80 April
2003 and 17 August 2004.

2. WHO shall pay the complainant salary and othertlermints for
the period from 8 May 2003 until the expiry of higen current
contract, together with any indemnity or other whmce that
would then have been payable by reason of the eoewal of his
contract, with interest at the rate of 8 per cartgnnum from the
date of expiry of his contract until the date ofpent.

3. WHO shall pay the complainant material damagesienamount
of 5,000 United States dollars and moral damagéseimmount of
3,000 dollars.

4. It shall pay him the sum of 49,240 Indian rupeesespect of the
health insurance claim made concerning his sorgtheg with
interest at the rate of 8 per cent per annum frdbedember 2002
until the date of payment.

5. WHO shall also pay the complainant 500 dollars by wf costs.

6. The complaint is otherwise dismissed.
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In witness of this judgment, adopted on 30 Octdti#8, Mr Seydou
Ba, President of the Tribunal, Ms Mary G. Gaudrdite-President,
and Ms Dolores M. Hansen, Judge, sign below, a4, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 4 February 2009.
Seydou Ba
Mary G. Gaudron

Dolores M. Hansen
Catherine Comtet
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