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106th Session Judgment No. 2780

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms V. R. agaitis# Customs
Co-operation Council (CCC), also known as the WoGldstoms
Organization (WCO), on 30 July 2007 and corrected o
8 August, the Organization’s reply of 21 Novembed02 the
complainant’s rejoinder of 3 March 2008 and the WACSurrejoinder
of 16 June 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant is a Belgian national born in 196fe WCO
employed her as a bookkeeper on weekly temporaryaxts between
20 September and 30 November 2004. On 1 Decemb@4 #te
complainant was appointed to a post of accountk cé grade B2
following a competitive selection procedure; thgp@ptment was for
three years, subject to the completion of a sixtmgorobationary
period. On 16 February 2005 the Head of the Diwnisiof
Administration and Personnel announced a vacancy afoChief
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Accountant at grade B4, for which the complaingmli@d. She was
appointed to this post on 1 April 2005 and her approent was
confirmed on 14 September 2005.

On 13 February 2006, while the complainant wasiok lkeave,
the Secretary General wrote to the Chairman ofta#f Committee to
inform him of some criticism of the complainant’®fk and to ask for
the Committee’s opinion on the possible terminatioh her
appointment. On 21 February the Committee rephed it was unable
to form an opinion on the material circumstanced asked for more
details. The complainant’s staff report was drawnruJune, at which
juncture her evaluators in turn criticised her parfance. In her
comments, the complainant disagreed with thesesss@mts and
supplied a lengthy description of the difficultslse had encountered in
the performance of her duties.

By letter of 26 June 2006 the Secretary Generarinéd the
complainant that, after consulting the Staff Coneit he had decided
to terminate her appointment in the Organizatiamtsrests pursuant to
Staff Regulation 12 (a)(i). The complainant woulshtthue to draw
her salary and allowances during the four-monthopgeof notice, but
she had to stop work immediately. By letter of 28/ Fkhe asked the
Secretary General to withdraw his decision of 26eJand to send her
a copy of the Staff Committee’s opinion. On 23 Asig2006 the
Secretary General replied that her request forviltedrawal of his
decision had been rejected, but he sent her a cbpthe Staff
Committee’s opinion of 21 February 2006. The conmalat requested
the convening of the Appeals Board and on 1 Marf72she
submitted her appeal dossier to the Board's Chaigpe On 30 July
2007 she filed a complaint with the Tribunal, sisbe considered that
her appeal had been implicitly rejected on 30 Apvgcause under
Staff Rule 29.3(b) the Appeals Board should subtsiteport to the
Secretary General “within 60 days after its Chaimnraceived the
application from the appellant”.

B. The complainant contends, firstly, that the prawisi of Staff
Regulation 12(a)(i), Staff Rule 12.1(a) and Staft@ar No. 142 have
been breached, because the Staff Committee wasonstilted before
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the decision to terminate her appointment was takemer opinion,
since the decision of 26 June 2006 was substantiifferent to the
dismissal proposal presented to the Committee brugey 2006, it
ought to have been submitted to the Committeeriarmnion, but this
did not occur. The complainant adds that as in Urlyr 2006 the
Committee stated that it was unable to express mniam on the
material circumstances, the consultation did nifil fts purpose.

Secondly, the complainant submits that the Orgéioiza
disregarded her rights of defence and failed to pignwith the
provisions of Staff Regulation 12(a), Staff Rule.3(&) and (f) and
paragraphs 7 to 9 of Staff Circular No. 186. Shieab to the fact that
no conversation with her took place prior to thegaration of her staff
report and she says that her evaluators assessegelfermance
without realising the efforts she had had to makerder to perform
her duties. She asserts that the report was netafded to the
appropriate advisory body or to the Secretary Gednwefore he took
the disputed decision. She complains that she waginen any real
opportunity to reply to the criticism expressed whloer performance
and she takes the Secretary General to task foindévased his
decision on factors which had not been mentionedipusly and for
not providing her with the documents to which thégision referred.

Thirdly, the complainant contends that the prineipf good faith
has been violated because she was taxed with mistghthe requisite
skills, although the vacancy announcement for hest pdid not
mention any qualifications. She infers from thetf#ltat she was
appointed to the post that she possessed the edggualifications.
She also argues that, as her appointment was gmdfiin September
2005, taxing her with not performing her dutiesgady is likewise a
violation of the above-mentioned principle. She adiégs the
“abnormal circumstances” in which she was recruitesl Chief
Accountant, which contributed to the serious matemd moral injury
that the WCO caused her to suffer.

The complainant requests that, prior to delivejudgment, the
Tribunal order the Organization to produce the duoents referred to
in the letter of 26 June 2006, a copy of her pabéile, documents
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listing the holders of the post of Chief Accounthetween 1 January
1999 and 14 February 2005, and the job descrig@hqualifications
for that post; she requests additional time to cemmon these
documents. Thereafter, she would like the Tributmalquash the
decision of 26 June 2006 and to award her 30,000sefor moral
injury as well as a sum equivalent to two and fiaHrs of her salary as
Chief Accountant as compensation for damage tacherer. She also
claims costs.

C. In its reply the Organization explains the compdait's appeal
dossier was forwarded to the Secretary GeneraBdi&ch 2007. On
28 June, in other words within the three-monthqekavailable to him,
he furnished his comments, which were transmitbetthé complainant
on 14 August. The Appeals Board issued its report o
13 November 2007 and the Secretary General wil takinal decision
within the prescribed time limit. As the complaimas filed on 30 July,
it is irreceivable because the internal means dfess have not been
exhausted. The Organization states that the 6(pedgd laid down in
Staff Rule 29.3(b) for the Appeals Board’s subnaissif its report to
the Secretary General proved to be unrealistid; ifhavhy the WCO
Council decided in June 2007 to extend it to eigbnhths. Moreover,
the Organization takes the complainant to tasknfitsrenquiring about
the progress of the proceedings before filing a mlamt with the
Tribunal.

On the merits it submits that Staff Regulation I aStaff
Rule 12.1 have not been breached because the detietto the Staff
Committee on 13 February 2006 and that of 26 Juaee valmost
identical. The Committee had received all the imfation it required
to issue an opinion, and the fact that it faileddtoso should not be
held against the Organization, which, accordintht Tribunal's case
law, was not obliged to embark on a second rourabo$ultations.

Furthermore, the WCO states that the various stagethe
assessment procedure were strictly complied witkd &mat the
complainant was able to exercise all her rightghis respect it denies
that the staff report was drawn up without any mpdigcussion with the
complainant and it claims that the Secretary Geased his decision
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on factors of which she was fully aware. It appetadss reply some of
the documents requested by the complainant, bus shayt the
production of the others is either inappropriates they are
confidential, or that it serves no useful purpokeadds that the
information regarding the number of people who hk&post of Chief
Accountant is irrelevant in this case. The comg@atrmay at any time
ask to consult her personal file and its productioould likewise
appear to serve no useful purpose.

Lastly, the Organization states that the complaisappointment
to the post of Chief Accountant cannot be challengethe context of
these proceedings, and it endeavours to show tieatptocedure
leading to that appointment was not flawed. It sitbnthat the
selection of a candidate and the confirmation sfdmiher appointment
does not entail the “absolution” of errors comnaittduring the
probationary period and after confirmation of thgpaintment. It
alleges that it has suffered definite injury on ao@ of the
complainant’'s mistakes and negligence, which haamighed its
reputation.

D. In her rejoinder the complainant holds that thengeof paragraphs
4 and 5 of Staff Circular No. 197 were breachedesithere was a
delay in forwarding her appeal dossier to the Sagyeseneral and in
transmitting his comments to her. She maintains ithaas not up to
her to enquire about the progress of the procesdibgcause the
Chairperson of the Appeals Board was required nal $er a copy of
these comments “as soon as possible”, which hedfad do. In her
opinion, it was therefore the Organization whicti dot act diligently.

She reiterates her arguments regarding the meétitaever, she
admits that her staff report was preceded by a esation with her,
and she therefore partly alters her second plessbgrting that the said
report was not based on that conversation. Shesdagiention to the
fact that her working conditions were “abnormalihce she had to
assume duties that she was unable to perform.yi.a&$té informs the
Tribunal that, by a letter of 12 December 2007, $leeretary General
informed her that he had decided to confirm theisiet of 26 June
2006 on the basis of the Appeals Board’s recomnienda
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E. In its surrejoinder the WCO maintains its positittninfers from
the wording of paragraphs 4 and 5 of Staff CirciNar 197 that the
time limits applicable to the internal appeal pehoe are at the
discretion of the Chairperson of the Appeals Boaluk heed being
paid to the circumstances. It also explains thakeuthe relevant texts
there is no mandatory requirement that dismissaulshrest on the
staff report of the official concerned.

CONSIDERATIONS

1. After being employed by the WCO as a temporary
bookkeeper and subsequently as an accounts cherk¢cdmplainant
was appointed Chief Accountant at grade B4 on 1l 2005, subject
to a six-month probationary period. Her appointmeas confirmed on
14 September 2005. She returned to work on 23 200€ after almost
six months of sick leave. The Secretary Generarméd her of her
dismissal in a letter of 26 June 2006.

2. On 23 August the Secretary General rejected the
complainant’s request that he should withdraw Ieisiglon to dismiss
her. On 21 September the complainant requesteddiconvene the
Appeals Board. On 6 October the Secretary Genefalmed her that
her request had been forwarded to the Chairper$dheoAppeals
Board, who would contact her once she had depositedsecurity
required under Staff Regulation 29(e).

By letter of 30 November 2006 the Chairperson & HAppeals
Board sent a proposal regarding the compositiothefBoard to the
complainant and invited her to submit her appeakio by 1 March
2007. On that date the complainant sent him hesielgswhich he
forwarded to the Secretary General on 29 Marchngskim to furnish
his comments by 29 June; the Secretary Generabrhigied his
comments to the Chairperson of the Appeals Boar@®idune. On
14 August the Board forwarded these comments tadhgplainant. In
its report of 13 November the Board recommendetl ttiea Secretary
General dismiss the appeal. By a letter of 12 Déeen2007 the
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Secretary General confirmed his decision of 26 ROG6 to dismiss
the complainant.

In the meantime, since she believed that underagh@icable
provisions she was entitled to consider that hgveap had been
implicitly rejected on 30 April 2007, the complaimahad filed a
complaint with the Tribunal on 30 July 2007.

3. The Organization submits that the complaint iscereable
on the grounds that the internal means of redres& mot been
exhausted.

To counter this objection to receivability the cdaipant relies on
the provisions of Staff Rule 29.3, which read aéowes at the time
when she filed her complaint:

“(a) The Appeals Board shall adopt and submit ® $tecretary General a
report containing a record of the proceedings énappeal, a summary
of the matter and its recommendation.

(b) The Board shall submit its report to the Segye General within
60 days after its Chairman received the applicatiom the appellant.
The Board may, however, extend this time-limit imceptional
circumstances.

[.I"

The complainant also relies on paragraphs 4 antl Stadf Circular
No. 197 on Appeals Board procedure, which statédt@wing:

“4. As soon as possible after receiving the doss@n the appellant
the Chairperson will transmit a copy to the Secye@General with an
invitation to furnish, within an agreed time-limitcomments on the
appeal together with any additional documents arespondence
deemed relevant to the case.

5. As soon as possible after receiving the SagreGeneral’s
comments, the Chairperson will transmit a copyh®appellant.”

Lastly, she refers to Article VI, paragraph 3, tbk Statute of the
Tribunal, which lays down that:

“Where the Administration fails to take a decisiopon any claim of an
official within sixty days from the notification dhe claim to it, the person
concerned may have recourse to the Tribunal anddnsgplaint shall be
receivable in the same manner as a complaint dgaifisal decision. The
period of ninety days provided for by the last pding paragraph shall run
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from the expiration of the sixty days allowed fhettaking of the decision
by the Administration.”

4. The question is whether, under the texts cited apdve
complainant’s appeal was implicitly rejected.

5. With regard to the application of Article VII, papaph 3, of
the Statute of the Tribunal, the Tribunal’'s case iadicates that this
provision must be interpreted in the light of Aleid/Il, paragraph 1,
which stipulates that a complaint shall not be iratge unless the
internal means of redress provided by the applc@aff Regulations
have been exhausted. Hence, where an organisakes &ny decision
“upon any claim of an official” — in the meaning d&irticle VII,
paragraph 3 — within the sixty-day period thus wdtfed, and
particularly where it forwards the request to tloenpetent advisory
appeal body before the expiry of that period, ®tesp forestalls an
implied rejection which could be referred to thébtinal.

In the instant case it is clear from the complénett the Secretary
General had transmitted the complainant’s appeé&él ©gtober 2006 at
the latest, in other words within the sixty-dayipdrthat began to run
on the date on which she requested the convenintpeofAppeals
Board. For this reason no rejection could be intppiarsuant to Article
VII, paragraph 3.

6. With regard to the application of Staff Rule 29)3(bis true
that a literal interpretation of this rule, in thrersion in force at the
time when the complainant filed her complaint, ®gig that the
Appeals Board must submit its report to the SeryeBeneral within
sixty days of receipt of the application, althougk wording does not
clarify what is meant by “received the applicatioddes this refer to
receipt of the request to convene the Board, oedeipt of the appeal
dossier? But it is equally true that the Boardgekamining the case
brought before it, must comply with the generahgiples governing
all proceedings, especially the principle of adsded proceedings.
That requirement is in fact enshrined in the abmestioned
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paragraphs 4 and 5 of Staff Circular No. 197 aradisib partly justifies
giving the Board the possibility of extending timad limit.

7. The complainant requested the convening of the Algpe
Board by letter of 21 September 2006. The Secrdtayeral replied
on 6 October that her request would be granted ibrdlie deposited
security — a requirement which, from the point @w of the exercise
of the right to appeal and right to be heard, isstjonable to say the
least, but to which the complainant does not obf@at 30 November
2006 the Chairperson of the Appeals Board inforttedcomplainant
that the Secretary General had transmitted herestda him; he made
a proposal regarding the composition of the Boamd auggested
that she submit her appeal dossier by 1 March 2B0D3accordance
with Staff Rule 29.2 and Staff Circular No. 197. @nMarch the
complainant submitted her dossier to the Chairpersfothe Appeals
Board indicating that she had no objection regardime proposed
composition; she did not comment on the time limitich she had
been given for the submission of her dossier. ThHai@erson
transmitted the dossier to the Secretary GeneraBdvWarch and asked
him to furnish his comments by 29 June. The Segrékeneral sent
his comments to the Chairperson on 28 June. OnuB02D07 the
complainant filed a complaint with the Tribunalimich she indicates
that she is challenging an implied decision refertier appeal.

8. In view of the foregoing, the Tribunal cannot fitltht on
30 April 2007 the complainant’'s appeal was impljcitejected and
that, as a result, the dismissal decision of 2& R0606 became final.
Indeed, even if the complainant’'s restrictive iptetation of Staff
Rule 29.3(b) were to be accepted, it must be poimet that, as
indicated above, she had unreservedly acceptetintieeimit she had
been given to submit her appeal dossier. The Apgadrd could not
therefore refrain from setting a time limit for t¥ganization’s reply,
if it were not to breach the requirements of adwess proceedings and
the principle that the parties must be treated laguehe Organization
therefore had until 29 June 2007 to file its comtsemnd it did so on
28 June. Consequently, the complainant is mistakeasserting that
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the Board should have submitted its report on 361 2007, especially
as it may be inferred from the foregoing that tlemplainant had

implicitly agreed to the extension of the time lirdid down in Staff
Rule 29.3(b).

9. The complainant, who filed a complaint with the btmal
without waiting for the completion of the internatocedure, which
was following its normal course, has not therefeshausted the
internal means of redress, as required by Artidle paragraph 1, of
the Statute of the Tribunal, and her complaint,clwhis irreceivable
because it is premature, must be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 13 Novemi2€08,

Mr Seydou Ba, President of the Tribunal, Mr ClaiRtuiller, Judge,
and Mr Patrick Frydman, Judge, sign below, as @atherine Comtet,
Registrar.

Delivered in public in Geneva on 4 February 2009.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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