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106th Session Judgment No. 2772

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms P. B. agairtbie
International Telecommunication Union (ITU) on 8Feary 2008 and
corrected on 22 February, the Union’s reply of 5 yMahe
complainant’s rejoinder dated 12 June and the I'Buisejoinder of 23
September 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and digadtb the
complainant’s application for hearings;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a French national born in 196iejd the ITU
in 1995 as a clerk. She received a permanent appei on 1 July
2004 at grade G.5.

On 7 December 2006 the complainant became so oweght,
making angry accusations and threatening suicidegt tthe
Administration called the medical emergency sewviemd she was
rushed to hospital. She was absent on sick leate3dnJanuary 2007.
Her attending physician stated in a medical cedté dated
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24 January 2007 that she “[would be] completelyfdit work from
1 February 2007".

When the complainant reported to the ITU on 1 Faty2007 she
was informed that she could not return to work. He¥sonnel and
Social Protection Department asked the ITU Mediahliser to issue
a recommendation, based on a full report from thenptainant’s
attending physician, as to whether she could “reasly return to
active employment” and, if so, on what conditiolmsresponse to this
request, on 29 March the Medical Adviser forwardddll report from
the complainant’s attending physician and statat] éccording to this
report, the complainant could return to work, attit was “essential
that she is no longer subjected to any mobbing”. ths Deputy
Secretary-General in charge of the above-mentiodegartment
considered that this reply did not amount to tlewnmemendation which
had been requested, on 23 April he made the sameseto the
Medical Services Section for United Nations andcgpgzed Agencies
at Geneva, which has been responsible for dealitigall the Union’s
medical matters since 1 April 2007. By a lettel36f April the doctor
of this section informed the complainant that sheswo undergo a
medical examination by a specialist and asked lembke an
appointment with him; after this appointment, onJ2@e he reminded
her that she had to be examined by a specialisbrier that a
recommendation could be made to the Administradioth he asked her
to contact a specialist who had been designatethiermpurpose. The
complainant was again invited, by letter of 17 0Y7, to contact the
specialist at her earliest convenience. She reftiatthe ITU Medical
Adviser had already issued a recommendation comzeher fitness to
resume her duties.

In the meantime, on 8 February 2007 the complaihadtsent the
Secretary-General a memorandum summarising thetewverich, in
her opinion, had triggered her hospitalisation obetember 2006, to
wit her hierarchical superior's comment, when shad hreturned
to work in September 2006 after time off due taadraccident, that
“he did not need sick people”, the Administratioséence in this
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connection and the fact that, in the course of daies, she had
discovered the existence of double invoicing and been gradually
sidelined. She also summarised events on 7 Dece®@8 and
1 February 2007. She drew attention to the fadt llea dignity had
been undermined and that she had been intimid&teel.also alleged
that she had been discriminated against becaugmbewas classified
two grades below that of colleagues carrying oatdhme duties. She
requested special leave with pay as from 1 Febref§7 and
reinstatement in a post fitting her profile, withsapervisor “who
respects [her] dignity and behaves like a realgesibnal”. By a letter
of 23 March 2007 the Deputy Secretary-General iargh of the
Personnel and Social Protection Department notified that by a
decision of 26 February 2007 she had been grapeca leave with
pay as from 1 February 2007. She was further inéorrthat this
department was making every effort to find a solutenabling her to
return to active employment within the organisa@égrsoon as possible
and on optimal conditions.

On 4 May the complainant asked the Secretary-Geteraview
her situation, for she considered that she had breated in a manner
incompatible with her terms of employment. On 28yMae Deputy
Secretary-General replied that the decision to eplaer on special
leave with pay still stood. He explained that ttecision had been
taken in order that the complainant’s fitness forkwcould be assessed
by the competent medical authorities and that,esulip a satisfactory
report, the Administration would be quite able &sign her duties
suiting her grade, skills and qualifications.

On 17 August the complainant submitted an appetigcAppeal
Board against the decision of 28 May, contendingt ththe
Administration had acted in breach of the Staff Ratjons and Staff
Rules. She argued that there was no need for acaleiamination by
a specialist, as the Administration was obliged take into
consideration her attending physician’s certificate the ITU Medical
Adviser’s findings. The Board issued its reportZinOctober 2007. It
recommended inter alia that the complainant shouatmply
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with the request of the United Nations Medical $m% Section, that
she should be shielded from material and moralrynjpending the

outcome of the specialist's examination, that tlegiga of special

leave with pay should be extended and that, theiast's report

permitting, the complainant should return to hemfer post or be
assigned to an equivalent post, while at the same ¢are should be
taken to eliminate all forms of mobbing. By a lettd 7 November

2007 the Secretary-General informed the complairthat he had
decided to follow these recommendations. Neversiselbe noted that
no form of mobbing had been found to have occuaed that the
complainant had never lodged a complaint in thaiheation. That is
the impugned decision.

B. The complainant asserts that she first complainédmoral
harassment within her service. In December 2004ceh®lained to a
hierarchical superior in writing with a copy to ttleen Secretary-
General. She complained orally to another hieraethsuperior on
7 December 2006 and lastly to the Secretary-Generalriting on
8 February 2007. She says that, although she didqualify this
second letter as a “complaint”, it contains a medaescription of acts,
behaviour and language constituting harassmentregsired by
Service Order No. 05/05 on ITU policy on harassneamd abuse of
authority. According to this service order, the i@&ary-General ought
to have opened an inquiry within three weeks ofirgng her letter. In
her opinion, her hierarchical superiors are trytogcover up their
behaviour by “trying to make out that [she] is nadiyt ill”. She
submits that the ITU is not only in breach of itstydto implement
measures to protect her, but that it has incredmrddistress by
ordering her to undergo a further medical examamaby a specialist
which, she maintains, “offended her dignity”. Moveo, she contends
that the purpose of Staff Rule 6.2.2(a), paragraptvhich stipulates
that “a staff member may at any time be requiredulomit a medical
certificate as to his condition or to undergo exsmtion by a
medical practitioner named by the Secretary-Geheislto prevent
unwarranted requests for sick leave.
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The complainant draws attention to the fact thah deer own
attending physician and the ITU Medical Advisermoonced her fit
for work, and she submits that the fact that théobs groundlessly
challenging the Medical Adviser's opinion is comjyrdo the Staff
Regulations and the Tribunal’'s case law. In hewyithe fact that the
Union is preventing her from working despite comzmt medical
opinions constitutes mobbing.

Furthermore, she emphasises that the ITU had thertymity to
express its opinion on the allegations of morabbament before the
Appeal Board. In her view, the Board deemed the bimzpto be a
proven fact because the Union did not dispute it.

The complainant asks the Tribunal to quash the efagr
General’'s decision of 7 November 2007 and to ortket she be
reinstated in her post or assigned to an equivalest “with a G.7
salary” within one month of the delivery of the gimdent and that, in
the meantime, she should be allowed to remain egiapleave with
pay. She subsidiarily claims compensation in theowrh of one
million Swiss francs for moral injury. She alsoinia costs.

C. In its reply the ITU notes that since some of tleenplainant’s

claims are new, they must be declared irreceivablaternal means of
redress have not been exhausted. It points outthigatomplainant
bases her complaint almost entirely on the fact tha Secretary-
General did not open an inquiry in accordance with terms of

Service Order No. 05/05. In the Union’s opinionnca this plea
was not raised during the internal appeal, it oughbe dismissed
as being manifestly irreceivable. It draws attemtio the fact that
the complainant did not follow the procedure laidwd in the

aforementioned service order. No attempt was madeegolve the
dispute informally, and the sole purpose of théetebf 8 February
2007 was to request special leave with pay pendargeinstatement.
The Union states that it did not reply to the al@ons of moral

harassment before the Appeal Board for legitimag¢@sons, in
particular because they were neither the subjettemaor the cause of
the appeal. It considers that the Board committeetraor of law by

accepting baseless assertions.
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The ITU draws attention to various incidents prior that of
7 December 2006 which, in its opinion, prove thHe tomplainant
showed signs of behavioural difficulties. In viewtbe seriousness of
the incident on 7 December and the complainangsipus history, the
Union is convinced that the decision to place tbhenglainant on
special leave with pay was reasonable and propatiéoand it holds
that it was taken in the interests of both the dampnt and the ITU.

The Union states that the decision to ask the caimght to
undergo a specialist examination is based on Kediulation 4.10 and
on Staff Rules 4.10.1 and 6.2.2, which authorigeShcretary-General
to call for a medical examination at any time. d¢krmowledges that
Staff Rule 6.2.2(a), paragraph 7, is usually ineblidhen an extension
of sick leave is requested, but it submits thatit be applied for other
purposes. For example, the organisation may retfuisglow a staff
member to return to work if it has legitimate am@sonable grounds
for thinking that he or she is not fit to do so,tbat such a return to
work would expose the staff member concerned arsd dni her
colleagues to risks. The ITU underlines that it madde a precise
request to its Medical Adviser who, unfortunatedpnveyed only a
summary of the opinion of the complainant’s attegdphysician. On
the basis of the documents in his possession, dhwdof the United
Nations Medical Services Section considered that cbmplainant
should be examined by an independent specialishtr&y to the
complainant’s allegations, the medical opinionsrayeconcordant.

D. In her rejoinder the complainant presses her pglas.emphasises
that she is ill and that she is not receiving argalsince by a letter of
10 April 2008 she was informed of the decision il éner special
leave with pay with effect from 1 May 2008 becao$éer refusal to
undergo a medical examination by a specialist.&ipdains that she is
suffering chronic pain on account of the road ameid she
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had in 2006 and that she herself is paying forrhedical treatment.
She further states that it is not impossible thit pain, combined with
depression due to mobbing, make her unfit for w&ke considers
that this possible incapacity should be coveredhieylTU’s disability
insurance.

The complainant comments that the ITU’s choice apacialist
who used to work in a hospital caring for patiestgfering from
serious psychiatric disorders “was right in linethw{the Union’s]

strategy of keeping her quiet [...] by making outttslze was ‘crazy™.

E. Inits surrejoinder the Union maintains its pogitidt holds that it
was up to the complainant to query the choice etigfist when she
was invited to consult him, if that upset her sachut records that the
complainant raised this argument only in her rejem

The Union asserts that the arguments related s faccurring
after the filing of the complaint are manifestlyeiceivable and adds
that the complainant has lodged two other interappeals in
connection with these facts.

CONSIDERATIONS

1. On 7 December 2006 an incident occurred which tethé
complainant being rushed to hospital. She was glage sick leave
from that date until 31 January 2007. She was tindormed by
a letter of 23 March that the Secretary-General Hadided on
26 February to grant her special leave with payras 1 February
2007.

In the meantime, the Personnel and Social Prote@epartment
had asked the organisation’s Medical Adviser fae@ommendation,
based on a full report of the complainant's attegdphysician, as
to her fitness to return to active employment. TWedical Adviser
replied to this request on 29 March. The Deputyr&acy-General
in charge of the above-mentioned department, whe @issatisfied
with this reply, made the same request to the Wdnilations
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Medical Services Section. The doctor of this sectiecided that the
complainant should be examined by a specialistderoto determine
her fithess for duty and he asked her to make poiagment with him.

On 4 May 2007 the complainant wrote to the SecyeBeneral
and, with reference to the decision of which she een notified by
the letter of 23 March 2007, asked him to review &iuation in
accordance with Staff Rule 11.1.1, paragraph 2(a).

On 28 May 2007 the Deputy Secretary-General inforrttee
complainant that the decision of 26 February 20@nting her special
leave with pay was being maintained in order tariean assessment
of her fitness for work by the competent medicdhatities.

On 26 June the doctor of the United Nations MedBafvices
Section reminded the complainant that she had tengo a medical
examination and asked her to contact the desigregiedialist. This
request was subsequently repeated.

2. On 17 August the complainant submitted an appedhé¢o
Appeal Board against the decision of 28 May confignthat of
26 February. In its report of 25 October 2007 tloar® found that “no
provision of the organisation’s Staff Regulations $taff Rules
establishes the possibility of verifying the tedahi opinions of the
organisation’s Medical Adviser”, but recommendedt tthe appellant
comply with the request of the United Nations mabigervice, with
the assistance of her attending physician if necgssand that the
“appellant should be shielded from material andahotjury pending
the outcome of the specialist's examination recge$ty the United
Nations medical service”; in this connection it asenended “the
extension of the agreed arrangements in the forepe€ial leave with
pay until the findings of the specialist's examioat possibly
necessitate new arrangements”. The Board also reeocded that,
“the specialist’s report permitting, the complainegturn to her former
post, or be assigned to an equivalent post, whitbeasame time care
must be taken to eliminate all forms of mobbingiatt“the question of
medical opinions and second opinions be strictipl@ed and that the
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Administration prepare an amendment to the StafjuRgions and
Staff Rules on this subject in time for the nexu@cil session”.

By a letter of 7 November 2007, which constitutes impugned
decision, the Secretary-General notified the comata that he had
decided to follow the Appeal Board’'s recommendatiapecifically
concerning her.

3. In her most recent written submissions to the Triduthe
complainant indicates that by a letter of 10 ARDO8 she was
informed that the General Secretariat had decideeintd her special
leave with pay with effect from 1 May 2008, but tthhis situation
could be ‘“reconsidered” if she were to undergo #pecialist
examination requested by the ITU. She also remwitse new facts
which have occurred since the filing of her compiaan 8 February
2008. The Union comments quite aptly that any éacurring after the
impugned decision should not be taken into accadm@n examining
the lawfulness of that decision.

4. The complainant asks the Tribunal:
“Principally:

1. To quash the decision of the ITU’s Secretary«sahof 7 November
2007.

Having done this:

2. To order that [she] be reinstated [...] in hemnfer post or assigned to
an equivalent post within the ITU with a G.7 salavighin one month of
delivery of the judgment.

3. In the meantime to continue to grant [her] [.pksial leave with full
pay.

Subsidiarily:

4. To award [her] [...] compensation for moral injury the amount of
[one million Swiss francs].

At all events:

5. To order the ITU to defray all the costs of thesoceedings including
a fair fee for [her] lawyer

[.].”
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In support of her complaint she first relies on theoral
harassment to which she was allegedly subjected.

She further contends that although she was decfdréat work
by both her attending physician and the organisaidMedical
Adviser, the ITU has prevented her from working ‘e pretext of
[her] non-existent psychiatric disability and déspiconcordant
medical opinions regarding the diagnosis in Decen®®6 and her
fitness to return to work on 1 February 2007".

Receivability

5. The Union asks the Tribunal to dismiss all the miaims as
irreceivable on the grounds that internal meansedfess have not
been exhausted. It notes that claims Nos. 2 toebnaw, since they
were not presented in the course of the interna¢algproceedings.

6. It is clear from the submissions that the complaina
submitted an appeal to the Appeal Board againstddsion of
28 May 2007 and that, as she considered that shbden treated in a
manner which was incompatible with her terms of lympent, she
asked to be allowed to return to work as soon asiple. However,
she made no particular request relating to the Intmmeassment to
which she had allegedly been subjected. Similaaighough she
expounds at length on this subject in the complainich she filed
with the Tribunal, her main claims concern the g of the
impugned decision and the consequences which tlashing must
have. Her claim for compensation for the offencehr dignity
resulting from the moral harassment to which shgs sshe was
subjected is advanced only subsidiarily in the ewbat her claim
for reinstatement is not granted. The Tribunaléf@e considers that
claim No. 2 (save with regard to the award of a7‘Galary”) and
claims Nos. 3 and 5 are receivable, since theyrgleged to claim
No. 1 — the main purpose of the complaint — coriogrthe quashing
of the impugned decision, the receivability of whis not disputed.

10
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Subsidiary claim No. 4 will be examined only if tAeibunal
decides to reject the main claim.

However, the request for the award of “a G.7 salamyst be
declared irreceivable under Article VII, paragrahhof the Statute of
the Tribunal, because it was not presented to fiigeal Board and has
thus been submitted to the Tribunal before allrmderemedies have
been exhausted.

The merits

7. The complainant argues in substance that the dedisikeep
her on special leave with pay in order to permitageessment of her
fitness for work by the competent medical authesitis not in
conformity with the Staff Regulations and Staff &ulShe asserts that
the Administration was obliged to take account be tmedical
certificate issued by her attending physician ab agethe findings of
the organisation’s Medical Adviser when assessieg fithess to
resume her duties. In her opinion, it was unnecgssa call for a
medical examination by a specialist in the circamses.

8. The texts on which the Union bases its decisioask the
complainant to undergo a medical examination bpexiglist read as
follows:

Staff Rule 6.2.2
L]

7) a staff member may at any time be required tonsua medical
certificate as to his condition or to undergo ex@ation by a medical
practitioner named by the Secretary-General. Fugiok leave may be
refused or the unused portion withdrawn if the 8eoy-General is
satisfied that the staff member is able to retorhis duties, provided
that if the staff member so requests the mattell beareferred to an
independent practitioner or a medical board actéptéo both the
Secretary-General and the staff member;

[.]"

11
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Staff Regulation 4.10

“The Secretary-General shall take steps to ensuatestaff members meet
appropriate medical standards before appointingntiaad during their
service with the Union.”

Staff Rule 4.10.1(b)

“Staff members may be required from time to timesatisfy the Medical
Adviser, by medical examination, that they are freen any ailment likely
to impair the health of others or interfere witle fhroper discharge of their
duties.”

9. The Tribunal concurs with the Appeal Board thatr¢heas
no specific provision concerning cases in whichedlital opinion was
necessary and that none of the provisions of ta# Regulations and
Staff Rules provided for the possibility of the Ahistration verifying
the technical opinions of the Medical Adviser.

In the absence of any provision on the subjed,acceptable that,
as is generally the case in other internationahmigations, a medical
adviser is authorised to assess a staff memberigsB to return to
work after sick leave, and the conditions on whiais return to work
should take place, on the basis of his or her omowlkedge, of the
staff member’s medical file and of the opinion eegsed by the staff
member’s attending physician. It is only when th@nmns of the
Medical Adviser and the attending physician divetigat recourse to
an independent medical specialist may be conteggplat

10. In the instant case, it should be recalled thatr dfte incident
on 7 December 2006 the complainant was rusheddpitat placed on
sick leave until 31 January 2007 and reported faorkwon
1 February 2007 in accordance with the medicalfuste issued by
her attending physician, which stated that she tld/doe] completely
fit for work from 1 February 2007".

In view of the foregoing, the Tribunal considersttheven if the
Union could base its decision to ask her to remainome on the fact
that it had not yet received a full report on tleenplainant’s fitness to

12
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resume active employment, it could no longer shiskobligation to
reinstate the complainant, on conditions which wégft to its
discretion, once it had received the Medical Advssenemorandum
informing it that a detailed report dated 18 Ma2B07 had been
received from the attending physician. Contrary th@ Union’s
assertions and as the Appeal Board so aptly nttedviedical Adviser
did not merely convey a summary of the opinionhaf tomplainant’s
attending physician, but in her memorandum of
29 March 2007 had “explicitly mention[ed] the rquedf a detailed
medical report and [...] also expressed an opinionoaghether the
complainant could reasonably return to active esmpknt, by saying
that the complainant [wa]s 100% fit for work”. Thimion therefore no
longer had any valid reason to keep the complainangpecial leave
with pay in the absence of factors linked to eversfier
1 February 2007 and warranting an assessment dittess to resume
active employment. Consequently, the complainadttbabe allowed
to return to duties matching her grade and skilithout prejudice to
the subsequent implementation of a procedure termd@te whether,
and on what conditions, she is fit for active emgptent, provided that
the current Staff Regulations and Staff Rules smjte

11. It follows from the foregoing that the impugned dem
must be quashed and that the complainant mustibstated in her
post or assigned to an equivalent post. If it ipdssible to reinstate
her in her former post in the immediate future,¢bmplainant shall be
granted special leave with pay for no longer titard months as from
the delivery of this judgment, this being the péraf time which the
Tribunal deems long enough for the Union to be &blessign her to a
post.

12. The complainant is entitled to costs, which theblinal sets
at 5,000 Swiss francs.

13
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DECISION

For the above reasons,
1. The impugned decision is quashed.

2. The complainant shall be reinstated in her posissigned to an
equivalent post as stated under 11 above.

3. The ITU shall pay the complainant costs in the amhoaf
5,000 Swiss francs.

4. All remaining claims are dismissed.

In witness of this judgment, adopted on 13 Novemi2€08,

Mr Seydou Ba, President of the Tribunal, Mr ClaiRtuiller, Judge,
and Mr Patrick Frydman, Judge, sign below, as d@atherine Comtet,
Registrar.

Delivered in public in Geneva on 4 February 2009.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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