Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

NINETY-EIGHTH SESSION

Judgment No. 2382

THE ADMINISTRATIVE TRIBUNAL,

Considering the fourth complaint filed by Ms B. &gainst the
World Health Organization (WHO) on 20 August 2083 WHO's
reply of 18 November, the complainant’'s rejoindér26é December
2003, the Organization’s surrejoinder of 22 April002, the
complainant’s further submissions of 12 May and WiElO’s final
comments of 2 July 2004;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
allow the complainant’s application for the hearaigvitnesses;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a Swiss national born in 1939, @maployed in
different departments of the WHO on various shentdt assignments
as a secretary or administrative assistant betd886 and 2002.

In mid-September 2002, a technical officer in thecdss to
Technologies unit of the Vaccines and Biological®pBrtment
verbally suggested to her a possible two-week app@nt as a
secretary at grade G.3, subject to a decision frieen Management
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Support Unit (MSU). The complainant came to workl@nSeptember.
After a discussion with the MSU, the technical «#fi informed the
complainant at noon that she would not be offeredraract. She was
paid for half a day’s work. In a letter of 19 Sapber to the Director
of Human Resources Services, the complainant esdjuabout an
alleged adverse note in her personal file. The diorereplied by a
letter of 9 October 2002 denying the existencengfsuch note.

The Human Resources Advisor to the Executive Dareof the
Noncommunicable Diseases and Mental Health Clu$i&tH) met
with the complainant at her request during the Jastk of September
2002 with a view to explaining the reasons foremploying her.

On 13 November 2002 the complainant filed a naitfan of
intention to appeal against the decision to “reVdker contract. The
Organization objected to the receivability of hppeal and stated that
the reasons for not ultimately offering her a cacitthad been given to
her. On 2 April 2003 the Headquarters Board of Agbpecommended
dismissing the appeal as irreceivable on the grotinat the
complainant was not a WHO staff member at the tinthe decision
under challenge and, consequently, did not havedght no the
Organization’s internal appeal mechanisms. On 23/ M803 the
Director-General accepted this recommendation aischisised the
appeal. She added that the complainant had no cdusetion as the
reasons for not giving her a contract had beenngieéher. That is the
impugned decision.

B. The complainant contends that her internal appeal neceivable.
She considers that she was indeed a staff membertteat on
numerous occasions in the past she had startedngdskfore signing
a contract. She states that the essential terrtteeaontract had been
agreed upon, that funds had been made availablthahdhe had been
requested to start working. She regards the fattghe was paid for
her work as proof of the existence of a valid amding contract
according to the Tribunal’s case law.

The complainant submits that this case concerns“seeond
contract broken by WHO in less than six months’e Shys that on
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2 May 2002 she presented herself at the Easterditdenean

Liaison Office (EML) for an interview and was oféel a contract for
three to six months. She was assured of a corgratstarted working,
but on 7 May the Director of the EML Office, afteeceipt of

information concerning her, decided not to offer the appointment.
She was paid at the established rate for the hshesvorked. Neither
in May nor in September was she informed of theara why she was
asked to stop working shortly after having startddspite several
requests she made for explanations. She adds that veas

subsequently banned from entering the WHO prengindghat a letter
intended to prevent her from finding work in otl@ernational

organisations was circulated, which constitutesrdignation. The

Organization’s actions affected her career prospecausing her
material injury.

She claims she was denied legal rights and ngtstide. Having
not been given a proper explanation, she has bestuded from her
right to respond to any possible accusations. Shtess that the
Organization did not provide her with a certificaté service and
refused to give her access to electronic and hapy of the Staff
Rules and Regulations, circulars and instructidreg she needed to
consult in order to prepare her case.

Lastly, the complainant believes that the Boardmbeal does not
constitute an independent and impartial entity lagsamembers are
“subordinates of the WHO Administration” and themef she was not
allowed a fair hearing.

The complainant seeks the quashing of the impugtesision.
She asks the Tribunal to order the WHO to: give degess to the
relevant documents; remove all discriminatory fetitms imposed on
her including the ban on her working for the WHO amtering the
WHO premises; and reintegrate her into the WHOesgswith full
retroactive effect and pay her the salary and emehis she would
have been entitled to had her contract been ritjtfaspected. She
seeks compensation for moral and material injunyh wnterest, and
claims costs. Alternatively, should the Tribunalcide to uphold
the WHO's claim of irreceivability, she asks it twder the lifting
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of the WHO's diplomatic immunity to make it possbfor her to
submit her case to a “public tribunal”. In additiaie wants the WHO
to provide her with a certificate of service. Shebrsits three
appendices with her complaint in which she asksQhganization to
reply to various “written interrogatories”; admitr @leny various
“assertions of fact”; and produce various documents

C. Inits reply the WHO contends that the complainirisceivable
— any appeal relating to the possible EML assigrinterMay 2002
being time-barred. Furthermore, it submits thatabplainant has no
cause of action in respect of the “second contrastthe reasons for
her non-employment had been given to her in cleams. As an
example of her improper conduct, the WHO raisesdbee of several
letters the complainant had sent to the then DireGeneral in
1989-90 to his home address, which amounted tcbent.

On the merits, the WHO asserts that there was mdirigj contract
with the complainant as not all of the essentiainteof the contract
had been agreed upon. The technical officer in Aoeess to
Technologies unit expressly stated to the comptdittzat an offer of
appointment was subject to a decision by the MSidrg was no
unconditional agreement. The WHO notes that theptamant has
produced no evidence of the existence of the Iptigportedly sent to
other international organisations preventing hemfrobtaining work.
It states that no instruction preventing her fronteeng the WHO
building was ever issued, although it was discusSedurity measures
have been tightened in recent years and they wmskcable to all.
Since the complainant is no longer a staff memliske has no
automatic right of access to the premises. The WitOnot find any
failure on the part of the Board of Appeal to tadmey fact into
consideration.

In the absence of an order by the Tribunal, the WidfDses to
reply to the complainant’s list of interrogatorigsto “admit or deny”
her various “assertions of fact”. The Organizatmmsiders that, as
concluded by the Board, all the necessary docunvegrts provided to
the complainant and her request for the produatibdocuments is
therefore unfounded. Furthermore, hearings areneoessary as the
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Tribunal has before it evidence and extensive ssdions from both
parties.

The Organization rebuts all her claims for reli®h her request
for access to the Staff Rules and Regulations #éiner @ocuments, it
says she was provided with copies of the relevamtuchents.
Although she is over the age limit of 62, the coanpdnt is free to
apply for employment again but she has “no righetaployment by
the WHQ”". As there was no binding contract betwdlea parties,
which in any case would not have been for longeanthwo
weeks, the complainant is not entitled to “rein&ign”, payment of
salary or emoluments related to the contract. Témstbn was made
objectively and in the interest of the WHO; it deshaving caused her
any injury warranting an award of moral damagesnhitification was
sent to other international organisations, nordrasinterference from
the WHO taken place in her search for employmédnits the alleged
harm to the complainant's career does not exisstlyathe WHO
considers that the complainant’s request for ftiiedi of its diplomatic
immunity falls outside the Tribunal’'s competence.

D. In her rejoinder the complainant contends thathé fTribunal
maintains the Board’s opinion that her case is maeivable, she
would be left in a legal vacuum and should be piteaiito take her
case “before an outside legal entity”.

On the merits, she alleges that the Organizatiargsiments are
misleading and that it still does not provide ditmaal explanation for
breaking two valid contracts in less than six mehtffhe WHO has
made deliberately incorrect statements in particutgarding the
contract of May 2002 — which, in any case, was angntioned as a
precedent — without any written deposition by tlfigcials involved.
Nor has the WHO provided concrete examples of llleged problems
her employment with the Organization would haveatwd. She
considers that the WHO’s allegations regarding thters she
purportedly sent to the Director-General at his @oaddress in
1989-90 are not related to the present complaidtae in any case
undocumented. The complainant reiterates that skld kB valid
contract.



Judgment No. 2382

E. In its surrejoinder the WHO presses its pleas. @hemas no
binding contract and the complainant was clearliprined of the
reasons for her non-employment; she therefore basanse of action
and her complaint is irreceivable. As annexes dositrrejoinder the
Organization produces statements by three WHO ialsicwhich
confirm the accuracy of comments it made in itdyrep

F. In further submissions the complainant considerat tthe
production at such a late stage of annexes contpipreviously
undisclosed information is a breach of her rightte process as it
precluded her from responding and correctly pregahier complaint.
She contends that the Administration tried to @eat'legallacuna’
and did not act fairly. She contests the contentatidity of the new
annexes and observes that the defendant has nétextostatements
from crucial witnesses. She presses her requestdbproceedings.

G. In final comments the WHO points out that the caammnt was
not precluded from responding to the three nevestahts because the
Tribunal allowed her to enter further submissidnsfact, those new
annexes were provided to the Tribunal because inrdjeinder she
faulted the Organization for not obtaining writtdapositions and for
making undocumented allegations.

CONSIDERATIONS

1. The complainant is a former staff member of the Wt
had served the Organization intermittently overeaiqu of years in
secretarial or administrative positions. She fitedt fourth complaint
against the WHO as on two occasions — in May argkjptember 2002
— the Organization asked her to start work and timemediately
denied her a contract. She admits that the firsagion is not part of
this complaint. Having filed an internal appeal iagathe decision to
“revoke” her contract, she is challenging a finakidion of 23 May
2003 rejecting her appeal. In that decision thee@aor-General stated
that she agreed with the Headquarters Board of @&fgpe
recommendation that the complainant’s internal apphould be
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declared irreceivable. However, the Director-Gehatso considered
that the complainant had no cause of action, becalespite her
allegations to the contrary, she had been prowdé#dthe reasons for
the WHO'’s action; furthermore, she had no righentgployment by the
WHO.

2. The Tribunal notes that in her notification of inien to
appeal of 13 November 2002, the complainant stdtat her main
reason for the appeal was “to find out the originl aeason for such
drastic action”, referring to her non-appointmdnthas been proved
that the Human Resources Advisor to the Executiveedibr of
NMH, on behalf of the Administration, explained bally to the
complainant, and in writing, the reasons for theisien of the WHO.

3. As regards the issue of whether there was a cariedween
the Organization and the complainant, precedent ihabat: “A
contract is concluded only if both parties havewahocontractual
intent, all the essential terms are worked outagréed on, and all that
may remain is a formality of a kind requiring nather agreement.”
(See Judgment 621, under 1.)

4. In this case, the complainant was expressly infdriat it
was up to the MSU to decide whether or not she avbel offered an
appointment and if so, at what grade. There wa%inquestioned and
unqualified concordance of will on all terms of tetationship” (see
Judgment 621, under 1).

5. Although a contract may be binding even if not tent here
there was no demonstrable intent on the part ofQhganization to
employ her; hence, there was nothing for her teptcc

6. There being no valid and binding contract of empient,
the complainant was not a staff member of the WH@hea material
time. That being so, she was not entitled to dwaiself of the internal
mechanism of appeal in the WHO, or appeal to tliteifial.



Judgment No. 2382

7. As regards the “alternative remedy” of ordering lifieng of
the diplomatic immunity of the WHO, this does na ivithin the
competence of the Tribunal.

8. In view of the above considerations, the complaiuoist be

dismissed as irreceivable; therefore the Tribuadnnot go into the
merits.

DECISION

For the above reasons,
The complaint is dismissed.



Judgment No. 2382




Judgment No. 2382

In witness of this judgment, adopted on 5 Noven#@4, Mr Michel
Gentot, President of the Tribunal, Mr James K. Hsge, Vice-
President, and Mrs Flerida Ruth P. Romero, Judge,telow, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 2 February 2005.
Michel Gentot
James K. Hugessen

Flerida Ruth P. Romero
Catherine Comtet
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