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SEVENTY-FIRST SESSION

In re CUVELIERS (Nos. 1, 2 and 3), ESSLEMONT-RICHEZ
(No. 3), F. J. (Nos. 3, 4 and 5), GOTTLING, OURYo&\ 1, 2
and 3), PARVAIS and PUSCH

Judgment 1119
THE ADMINISTRATIVE TRIBUNAL,

Considering the first, second and third complaiiesl by Mr.
August Cuveliers and Mr. Jacques Oury and the thoth and
fifth complaints filed by Mr. G. F. J. against theropean
Organisation for the Safety of Air Navigation (Econtrol
Agency) on 11 May 1990, the Agency's replies ofaFy, the
complainants' rejoinders of 30 October 1990 andiifrency's
surrejoinders of 24 January 1991;

Considering the complaints filed by Mr. Hans Ff&#attling and
Mr. Hervé Parvais against Eurocontrol on 25 Jul§Ql3he
Agency's replies of 4 October, the complainanjeimders of 9
November 1990 and the Agency's surrejoinders cdl@uary
1991,

Considering the third complaint filed by Mrs. Chine
Esslemont-Richez and the complaint filed by Mr. i€an
Pusch against Eurocontrol on 25 July 1990 and ctadeon 3
August, the Agency's replies of 11 October, the glamants'
rejoinders of 9 November 1990 and the Agency'sguinders of
8 February 1991;

Considering the applications to intervene filed by:
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N. Clarke

G. Coatleven
C. Collignon
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J. De Winter
P. De Zeeuw
J-M. Debouny
G. Debruyn
J. Decarniere
J-M. Dechelle
C. Degenaar
J. Degrand
R. Dehouwer
H. Delachaux
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R. Engels

H. Englmeier
A. Enright

R. Erdmann
I. Evans
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O. Geigner
A. Geirnaert
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M-T. Guérin
T. Guldemont
A. Guyot

K. Haage

W. Haarmann
J. Haine

J. Haines

C. Hantz

G. Harel

H. Hauer

D. Hedley
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G. Hepke

E. Heppner

H. Herbert

H. Hering

H-J. Hermanns
M. Hervot

R. Hess
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E. Hochstein
G. Hody
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E. Hofmann

G. Horsman

G. Hostyn
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H. Huizer
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Matheus Jacobs
W. Jagemann
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R. Janssens

S. Janssens-Verreth
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A. Jourdain
K-D. Jung

P. Kaisin

A. Kalkhoven
H. Kaltenhauser
G. Karran

L. Kelly

N. Kieffer

W. Klaes

G. Klawitter

H. Klos

U. Kluvetasch



T. Knauss
J. Koch

H. Koot

F. Krella

L. Kroll

J. Kuijper
H. Kunicke
M. Laine

G. Lambert
L. Lambrechts
L. Lang

P. Lascar
D. Laurent
G. Lauter
C. Leclerc
J. Leclere
M-C. Leduc
P. Lefebvre
Y. Lefébvre
F. Legrand
W. Leistico
E. Lejeune-Dirichlet
L. Lelarge
W. Lembach
M. Lenaerts
M. Lenglez
J. Lenzi

Y. Leroux
C. Licker

D. Liesert
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H. Liss

W. Lockner
L. Loeser
R. Lucas
W. Lumpe



J. Maes
Philip Maes
Pierre Maes
J. Mager

S. Mahony

D. Maillet
J-P. Majerus
R. Maloney
B. Marschner
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J. Martin
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C. Massie
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M. Mathieu
D. Mauge

P. Maurus

E. McCluskey
J. McNeill
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N. Mehrtens
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A. Meloen

J. Meredith
E. Merklinger
W. Mesman

. Meyenberg
Meyer

. Michaux

. Minner

. Mommers
. Montenez
More
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C. Nelissen
H. Neumann
M. Nicolay
C. Niesing
A-M. Nieuweling
J. Nuyt

L. Olivier

G. Ostertag
K-U. Pawlicz
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C. Poinsot
J-M. Pomeret
M. Pommez
P. Praet

V. Priplata

J. Prochasson
C. Prosser
M. Prosser
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L. Putz
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J. Raes

M-C. Ragot

H. Rakete

M. Reck

J-L. Renteux
J-J. Richer

A. Ritchie

G. Riu

C. Robijns

M. Roebroeck
J. Roelofsen

J. Ronk

G. Rossignol
F. Roth

J. Roulleaux
G. Roumajon
E. Rousée
J-M. Roussot
J-P. Rue

B. Runacres
Alain Rutherford
Alexander Rutherford
J-C. Salard

R. Sampoux

P. Sargent

J-J. Sauvage
J. Sawtell

G. Scheltien

J. Scheu

J. Schiettekatte
P. Schmutz

G. Schneider
H. Schneider
U. Schoeke

G. Schoeling
M. Schoeling-Veys



K. Scholts

J. Schraa

H. Schroeter
A. Schuh

M. Schwaller
K. Seipke

A. Sena

M. Severac
K. Seybold
W. Sieg

L. Sillard

W. Sillevis
G. Sizun

F. Skerhut
P. Slingerland
P. Smith

L. Smulders
M. Sneyers
E. Soehnle
J. Sondt

D. Spragg

S. Starlander
B. Stefens

F. Steijns

E. Steiner
W. Steiner
A. Stickland
J. Storms

. Stuhlsatz
. Sunnen
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. Talboom

. Talboom

. Tant

. Taylor

. Thacker
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J. Thiecke

J-P. Thiel

A. Thill

R. Tielemans

H. Tielker

J. Timmermans

C. Tovy

J-C. Tumelin

M. Turcan

R. Ueberhofen

J. uhl

A. Urlings

V. Vachiery

B. Valdenaire

J. van Belle

G. van Campenhout
R. van Cauwelaert
H. van De Vorst
A. van Den Broeck
E. van Den Heuvel
C. van Der Flier
M. van Der Sluis
G. van Dijk

A. van Dooren

S. van Dronkelaar
J. van Eck

E. van Eupen

T. van Hal

M. van Hemelrijck
F. van Landuyt

A. van Loveren

J. van Raayen

J. van Riemsdijk
T. Vandamme

H. Vanden Bosch
C. Vandenberghe



B. Vandenberghe-Vaury
J-P. Vanderspikken
D. Vanderstraeten
E. Vanschonwinkel
M. Vatinel

K. Vent
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F. Vergne

J. Verlinden
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M. Verschelden

L. Verwilst
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Y. Viroux
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C. Vodak
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F. Wagner

W. Warner

E. Watkins

J. Watson

H. Weis

G. Wendling

F. Werthmann

P. Wildey

M. Wildner

R. Wilkening

J-P. Willox

D. Winkler

F. Wissink

J. Wolynski

P. Wood



M. Woods
R. Xhrouet
D. Young

J. Zabka

H. Zandvliet
W. Zieger
J. Zipp

R. Zdllner

Considering Articles Il, paragraph 5, and VII oétStatute of the
Tribunal and Articles 64 and 92(2) of the Staff Riagjons
governing officials of the Agency;

Having examined the written evidence and decideédaorder
oral proceedings, which none of the parties hatexpfor;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. At its 62nd Session, on 7 July 1983, the Permane
Commission of the European Organisation for thetgaif Air
Navigation decided to bring in by stages a 5 peat ddferential
between net pay at Eurocontrol and net pay in thefean
Communities. The Protocol that amended the 19&0rational
Convention on Co-operation for the Safety of Ainvidation
came into force on 1 January 1986.

At its 71st Session, on 7 July 1987, the Commisdexided to
make the first reduction by 0.7 per cent from y 1986. It gave
that decision its final approval on 12 November7.9ghe
application of that measure gave rise to complants/hich the
Tribunal ruled in Judgment 1012 (in re Aelvoet R@nd others)
of 23 January 1990. The ruling set aside "The fipg ssued by
Eurocontrol before the Permanent Commission's mecaf 12
November 1987 took effect ... insofar as they redstaff pay by
0.7 per cent".



On 30 March 1988 the differential was raised td@8d 1.25
per cent and again on 22 November 1988, at the Gssion's
74th Session, to 1.53 per cent as from 1 July 19B&.
Commission confirmed the increase to 1.53 at itk B@ssion,
on 4 July 1989. At the same session it decideald the
differential at 1.53 per cent as from 1 July 19&8ldresh
adjustment of cost-of-living weightings offered pedor a
further increase in the differential.

The complainants are on the staff of Eurocontrol.22
December 1989 Mr. Cuveliers, Mr. Fairfax Jones lbindOury
each filed three internal "complaints" under Aei®2(2) of the
Staff Regulations governing officials of the Ageralyjecting to
the 1.53 per cent reduction shown in the pay s$hipg got for
October, November and December 1989. Having gaeinswer
within the time limit in Article VII of the Tribunks Statute, they
have each lodged three complaints against the @shplecisions
to reject their claims. The complaints are in thgemups: the first
complaints lodged by Mr. Cuveliers and Mr. Oury &nel third
filed by Mr. Fairfax Jones are about their pay@mtober, the
second complaints lodged by Mr. Cuveliers and MmryGand
the fourth by Mr. Fairfax Jones about pay for Nobemand the
third complaints lodged by Mr. Cuveliers and Mr.rpand the
fifth by Mr. Fairfax Jones about pay for Decemb&89.

Mr. Gottling, on 26 February 1990, and Mr. Parvais,7 March,
submitted internal "complaints" against the sanageicgon
shown in their pay slips for January 1990. On 7dA&990 Mrs.
Esslemont-Richez and Mr. Pusch each sub-mitted ptants"
against the reductions on their pay slips for Fekyrd990.
Having got no reply within the time limit laid dovay Article

VII of the Tribunal's Statute, these four complaitsahave
lodged complaints against the implied decision®fect their
claims.



B. The complainants submit that their complainéesraceivable
under Article VII(3) of the Statute.

They plead as follows on the merits.

The Commission's decision of 22 November 1988 ¢cemse the
rate of reduction to 1.53 per cent with retroaceifect from 1
July 1987 did not become final until 4 July 1989wé&s therefore
unlawful to apply the 1.53 per cent reduction befibvat date.
Being retroactive, the general decision was unlgvefithe
Tribunal held, for example, in Judgment 963 of @iie] 1989
and Judgment 1012 of 23 January 1990; so the ohavi
decisions giving it effect are unlawful as well.eT®rganisation
knew by 27 June 1989 that the Commission's dectsioaduce
pay by 0.7 per cent was unlawful because it wasaetive. It
knew a fortiori by 23 January 1990 that all latductions were
unlawful for the same reason. So the Tribunal'®iond
Judgment 1012 not only covers the period up to a2elhber
1987 but the later period as well because the Casian's
decision continued to be unlawful after confirmatidhe 1.53
per cent rate is in itself unlawful because ihis sum of the
successive retroactive and therefore unlawful redns.

The Director General's decision to apply the reduacat the rate
of 1.53 per cent as from 1 July 1988 shows the dEwme

His decisions to apply from August 1989 the deaisidich the
Commission took on 4 July 1989 and confirmed om&2ember
have no basis in law and are on that account unlawf

Since some officials, for example, those at grafigviere
unaffected by the Eurocontrol reduction, the brezfabqual
treatment is blatant.

The reckoning of the rate of the reduction is &dniith an
obvious mistake of fact. The retroactive revisisrfram 1981 of



cost-of-living weightings ought to have cancellbd teductions
which were based on the wrong figures. As was éxgthin the
cases of Albertini and others (see Judgment 1081enB), if
the weightings had been known in July 1987 therelevbave
been no scope for applying the first stage of &uiction from 1
July 1986. Some of the weightings had gone dowarsthat in
the Netherlands, for example, pay should have beeen at the
July 1985 level. And there is still no room for vetion.

The Director General has broken the res judicdtabwfailing
to give proper effect to the Tribunal's rulingsstiad of treating
with utter silence every single internal "complaiagainst an
individual decision, he should have taken all tboa that
Judgments 963 and 1012, whether directly or intlyeequired
of him.

The whole policy of reducing pay is unlawful becaus valid
reasons have been stated for it and becausenibigach of the
rules on pay-setting at Eurocontrol and of thef'stafust and of
their acquired rights.

The complainants variously invite the Tribunal teagh the
Director General's decisions to reduce their pag.bg per cent
from October 1989 to February 1990 and to order¢hend
with interest of all sums unlawfully withheld. Thelaim costs.

C. In its replies Eurocontrol gives its own versairthe facts. It
explains that what the Commission decided on 22elNder
1988 was not to reduce pay at Eurocontrol by 1é&5pnt as
against pay in the Communities but to raise froéb 10 1.53 per
cent the rate at which increases in Eurocontrolvpayld be held
down as against pay in the Communities. At its Bthsion, on
4 July 1989, the Commission preferred to keep dbhe at 1.53
per cent. So it took no new decision at that date.

The complaints are time-barred and therefore ivabée.



The latest decision to "adjust” pay goes back tdl@2ember
1988 at the Commission's 74th Session and it wamfnueffect
in December 1988 with an explicit reference toxH&8 per cent
rate.

Eurocontrol's replies to the complainants' pleathemmerits are
subsidiary.

Since the decision to increase the rate from 10258 per cent
became final on 4 July 1989 the pay slips issuedhie material
periods were not retroactive and did have a soasdhbn law.

Judgments 963 and 1012 do not mean that any chrepkyoafter
the periods they cover will be unlawful. Judgme®ita declared
it unlawful to apply the initial 0.7 per cent rdtem 1 July 1986
to 12 November 1987 on the grounds of breach ofulee
against retroactivity, but not after 12 Novembe87,9vhen the
decision was no longer retroactive.

Though there was indeed no restraint on the papwie
officials at grade C5, that was because Eurocomtasl
complying with the principle, provided for in théa$
Regulations, of protection of their minimum livedibd.

The complainants are mistaken in their belief thatrevised
weightings should retroactively do away with thguatments.
For one thing, what matters is not the weightingsstbe actual
increase in net pay. The differentials have alw@gen so set as
to prevent net pay from falling even in the Netaeds, where
the increase is the smallest. Pay has steadily ssee the
system was brought in on 1 January 1986. Secotiay,
complainants' allegations are radically unsoundbse they
take the wrong date. The relevant date for ideimtgf\scope for
the adjustment of pay is not 1 July 1985, but uday1986.



The res judicata rule is irrelevant because thélitions for
applying it are not met. The pay slips impugnedba®ed on a
decision which the Commission confirmed on 4 J@89 and
are therefore in line with Judgment 1012.

The decision to check the rise in pay is not unldwt was
amply warranted by changes in Eurocontrol's fumstidoy the
policy of having more frequent exchanges of stafhiwational
administrations and by the need to cut the costenfices to
States and others; it was not in breach of anyl ledgy the case
is about adjusting pay, not about an acquired tigipay; and the
notion of trust is immaterial.

D. In their rejoinders the complainants observe ltlyaspeaking
of "restraint” or "adjustment” instead of "reductidcurocontrol
has altered the terms of the decision the Perma&@emimission
took in 1983. They object to its creating confusi@tween
provisional and final decisions. Since the finatiden to hold
the differential at 1.53 per cent was not takerl A2t December
1989, the pay slips that went out before that dataving
payment of salary and arrears were indeed baséteon
provisional decision of the Commission's of 4 JUH39.

Their complaints are receivable. The case law mplaes that
appeal against a decision of recurrent effect idinme-barred;
each pay slip that shows a reduction - and so saogey - is
actionable. The "decision of 22 November 1988",cluhi
Eurocontrol makes out to be the basis of the ctedgsay slips,
was just provisional and did not become final utiluly 1989,
though the Director General had been unlawfullyidpg it
since December 1988; so Eurocontrol's reliancénerite bar
is particularly unsound on that score. On the a¢hieéy seek to
refute the Organisation's pleas in reply and develgarticular
the following pleas of their own: in their submasiit is
immaterial that the final decision of 4 July 19&%ates only to
the 0.28 per cent since it is the total reductieytare



challenging. There does exist a direct connectetwéen the
weightings and net pay, and applying the weightstgsuld have
meant holding pay at the July 1985 levels at thga@isation's
own date of 1 January 1986. The changes in ther@gi#on's
terms of reference afford no grounds for the redact
Eurocontrol is growing apace, taking on new statf having
bigger and bigger budgets.

E. In its surrejoinders Eurocontrol maintains ttiet complaints
are irreceivable. It again submits that it was lavid apply to
the challenged pay slips the decision, confirmed daly 1989,
to "adjust” pay increases by 1.53 per cent. Iisciteuling by the
Court of Justice of the European Communities ijuidgment of
30 September 1986 (in re Ammann and others) tleat th
adjustment of pay is necessarily retroactive aedefiore lawful
and that staff have no right to a rise in pay uh&# competent
authorities have approved one. It develops its fhlaathe
adjustment is lawful and seeks in particular tovsliizat it was
amply warranted by fundamental changes in its veotk
financing.

CONSIDERATIONS:

1. The complainants are on the staff of Euroconirbé Director
General decided to apply to their monthly pay i fikke months
from October 1989 to February 1990 the so-callagr6Eontrol
reduction” of 1.53 per cent. They want the Tribuoadet the
decisions aside, to order payment to them of tinessurongfully
withheld, plus interest, and to award them costgroups of two
or three they have filed sets of separate comlaint
corresponding to each of the monthly payments theca are
many applications to intervene, which will faredasthe
complainants themselves.

2. The impugned decisions prompted identically vedrahternal
"complaints" under Article 92(2) of the Eurocont&ihaff
Regulations. Having got no answer from the Orgdiaisathe



complainants filed the present complaints undeickx/11(3) of
the Statute of the Tribunal. Since, apart fromdates of the
monthly pay slips, the cases raise the same issukthe parties
have the same pleas, they are joined, togetherthgth
applications to intervene.

3. Although Eurocontrol submits that none of thenptaints is
receivable, there is no need to rule on the isswe $he
complaints fail on the merits for the reasons setelow.

4. The authority of Judgment 1012 is confined ®Qtv per cent
adjustment in pay at issue in the case. There tiageh been any
ruling on the later adjustments.

5. The adjustments provided for in Article 64 of thtaff
Regulations in the pay of staff not stationed adugiarters do
not concern Mrs. Esslemont-Richez or Mr. GottliAg.to the
other complainants, the Tribunal is satisfied anekidence that
Eurocontrol took proper account of the variouswinstances
prevailing at each duty station and committed nstakie of fact
in applying the adjustment at issue.

6. The plea of breach of equal treatment is unsoliadgises out
of the treatment of the lowest-paid staff. For ssi@if a check in
the rise in pay may mean a fall in purchasing pcaver so a real
reduction in pay. It is therefore only reasonabiletiie
Organisation to have waived the adjustment in tb&se so as to
safeguard minimum livelihood.

7. The complainants' other pleas have also beefopuard by
Mr. Niesing and others and by Mr. Purnelle in tbenplaints on
which the Tribunal rules this day in Judgments 1448 1123.
For the reasons set out in those judgments the plbas fail.

DECISION:



For the above reasons,
The complaints and the applications to interveeedssmissed.
DISSENTING OPINION BY MR. PIERRE PESCATORE

| am afraid | disagree with the other members effthbunal for
the reasons | state in my dissenting opinion irgdueht 1118 (in
re Niesing No. 2 and others). | have the followfagher
comments on this judgment.

The 1.53 per cent reduction was provisionally addmn 22
November 1988 and applied with retroactive effecfram 1 July
1987. It was "frozen" on 4 July 1989 and "maintdinen 28
November 1989. The Permanent Commission confirrhbg i
correspondence on 12 March 1990, and that was ttieen
complainants acted. By pleading one date or andtieer
Organisation contends that the complaints are bareed. Its
procedural tactics are yet another illustratiot®fnscrutable
law-making process and betray its intention ofisgtits staff's
right of appeal at nought and putting its acts Inelythhe reach of
judicial review.

In witness of this judgment Mr. Jacques Ducouxsilent of the
Tribunal, Miss Mella Carroll, Judge, and Mr. PieRescatore,
Deputy Judge, sign below, as do I, Allan Gardnegi&trar.

Delivered in public in Geneva on 3 July 1991.
(Signed)

Jacques Ducoux

Mella Carroll

P. Pescatore
A.B. Gardner



