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Appendix I 
Legal Adviser’s opinion on the relationship between Parts A and B of the 

Code (extract of Appendix D to Report I (1A) of the 94th (Maritime) 

Session of the International Labour Conference, 2006) 14  

Coexistence of mandatory and nonmandatory provisions in a Convention 

Questions were addressed to the Legal Adviser (in 2003) by the Government representatives of the 
Netherlands and Denmark, as well as those of Cyprus and Norway, as to the various consequences flowing 
from the coexistence in the draft consolidated Convention of binding and non-binding provisions for 
ratifying Members. 

The High-level Tripartite Working Group on Maritime Labour Standards is, in accordance with its 
mandate, working on a consolidated Convention as a new type of instrument compared with those adopted 
up to now. The consolidation of maritime instruments in force is aimed at placing all substantive elements 
in a single instrument in an approach radically different to that employed up to now, where Conventions 
contain detailed technical provisions, often accompanied by Recommendations. From this perspective, 
conclusions cannot be drawn from the traditional formal arrangement based on the distinction between a 
Convention – where the provisions are binding – and a Recommendation – where they are not. The future 
instrument is a Convention open to ratification by States Members providing explicitly for the coexistence 
of binding and non-binding provisions (proposed Article VI, paragraph 1). The provisions of Part A of the 
Code would be binding; those of Part B would not. 

Some international labour Conventions set out, alongside binding provisions, others that are of a different 
nature. 15 The novelty introduced in the future instrument essentially resides in the great number of non-
binding provisions in the instrument. It should equally be noted that other organizations, such as the IMO, 
have adopted conventions containing the two types of provisions without any apparent legal problems in 
their application. 

Members ratifying the Convention would have to conform to the obligations set out in the Articles, the 
Regulations and Part A of the Code. Their only obligation under Part B of the Code would be to examine 
in good faith to what extent they would give effect to such provisions in order to implement the Articles, 
the Regulations and Part A of the Code. Members would be free to adopt measures different from those in 
Part B of the Code so long as the obligations set out elsewhere in the instrument were respected. Any State 
Member which decided to implement the measures and procedures set out in Part B of the Code would be 
presumed to have properly implemented the corresponding provisions of the binding parts of the 
instrument. A Member which chose to employ other measures and procedures would, if necessary, and 
particularly where the Member’s application of the Convention was questioned in the supervisory 
machinery, have to provide justification that the measures taken by it did indeed enable it to properly 
implement the binding provisions concerned. 
 

 

  

                                                 

14 ILO: Adoption of an instrument to consolidate maritime labour standards, Report I(1A), International 

Labour Conference, 94th (Maritime) Session, Geneva, 2006. 

15 See, for example, the Occupational Health Services Convention, 1985 (No. 161), Article 9, paragraph 1: “… 

occupational health services should be multidisciplinary”. 
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Classification Societies 
 
Currently the following classification societies are authorized by the 
Marine Authority of Curaçao 
 

 American Bureau of Shipping (ABS) 

 Lloyd’s Register of Shipping (LR) 

 Det Norske Veritas GL (DNV-GL) 

 Nippon Kaijikyokai (NKK) 

 Registro Italiano Navale (RINA) 

 Bureau Veritas(BV) 
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Appendix II 
Legal Adviser’s opinion on the relationship between Parts A and B of the 

Code (extract of Appendix D to Report I (1A) of the 94th (Maritime) 

Session of the International Labour Conference, 2006) 
16 

 

 

Coexistence of mandatory and nonmandatory provisions in a Convention 

 
Questions were addressed to the Legal Adviser (in 2003) by the Government representatives of the Netherlands 

and Denmark, as well as those of Cyprus and Norway, as to the various consequences flowing from the 

coexistence in the draft consolidated Convention of binding and non-binding provisions for ratifying Members. 

The High-level Tripartite Working Group on Maritime Labour Standards is, in accordance with its mandate, 

working on a consolidated Convention as a new type of instrument compared with those adopted up to now. The 

consolidation of maritime instruments in force is aimed at placing all substantive elements in a single instrument 

in an approach radically different to that employed up to now, where Conventions contain detailed technical 

provisions, often accompanied by Recommendations. From this perspective, conclusions cannot be drawn from 

the traditional formal arrangement based on the distinction between a Convention – where the provisions are 

binding – and a Recommendation – where they are not. The future instrument is a Convention open to 

ratification by States Members providing explicitly for the coexistence of binding and non-binding provisions 

(proposed Article VI, paragraph 1). The provisions of Part A of the Code would be binding; those of Part B 

would not. 

Some international labour Conventions set out, alongside binding provisions, others that are of a different 

nature. 17 The novelty introduced in the future instrument essentially resides in the great number of non-binding 

provisions in the instrument. It should equally be noted that other organizations, such as the IMO, have adopted 

conventions containing the two types of provisions without any apparent legal problems in their application. 

Members ratifying the Convention would have to conform to the obligations set out in the Articles, the 

Regulations and Part A of the Code. Their only obligation under Part B of the Code would be to examine in 

good faith to what extent they would give effect to such provisions in order to implement the Articles, the 

Regulations and Part A of the Code. Members would be free to adopt measures different from those in Part B of 

the Code so long as the obligations set out elsewhere in the instrument were respected. Any State Member 

which decided to implement the measures and procedures set out in Part B of the Code would be presumed to 

have properly implemented the corresponding provisions of the binding parts of the instrument. A Member 

which chose to employ other measures and procedures would, if necessary, and particularly where the 

Member’s application of the Convention was questioned in the supervisory machinery, have to provide 

justification that the measures taken by it did indeed enable it to properly implement the binding provisions 

concerned. 

 

 

 

 

 

 

 

 

 

                                                 

16 ILO: Adoption of an instrument to consolidate maritime labour standards, Report I(1A), International Labour Conference, 94th 

(Maritime) Session, Geneva, 2006. 

17 See, for example, the Occupational Health Services Convention, 1985 (No. 161), Article 9, paragraph 1: “… occupational health services 

should be multidisciplinary”. 
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V, VI Copies of these reports have been sent 

The employer´s organization  

VBC Curacao Business Association 

The workers´s organizations 

CGTC Central General of Curacao Workers 

SSK Central of Curacao Trade Union 

 

Platform Dialògo Nashonal ‘Kòrsou ta Avansá’   

Central Commission on Workers (civil servants’s sector, PB 2008, no 70) 
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ANNEX II 
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ANNEX III  

 

 

 






















